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Docket No. 8770 
SAMUEL GOLDWYN, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


1945 


July 19—Petition received and filed. ‘Taxpayer 
notified. Fee paid. 


July 19—Copy of petition served on General Coun- 
sel. 


July 19—Request for hearing at New York City 
filed by taxpayer. 7/26/45 granted. 


Aug. 17—Answer filed by General Counsel. 


Aug. 22—Copy of answer served on taxpayer. 
(New York City) 
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1946 


Sept. 18—Hearing set November 4, 1946, in New 
York City. 

Oct. 31—Motion for leave to file amended petition, 
amendment lodged, filed by taxpayer. 
11/4/46 Granted. 

Oct. 31—Hearing set November 4, 1946 in New 
York City on taxpayer’s motion. 

Oct. 31—Copy of motion, amended petition and no- 
tice of hearing served on General Counsel. 

Nov. 4, 

& 7—Hearing had before Judge Johnson on 
merits. Stipulation of facts filed. Mo- 
tion to amend petition and amended peti- 
tion; answer to amended petition; ap- 
pearanees of George Lewis and F. Tan- 
nenbaum, & Z. N. Diamond as counsel 
filed at hearing. Briefs due 12/19/46. 
Reply brief 1/6/47. 

Noy. 25—Transeript of hearing 11/4/46 filed. 

Nov. 25—Transecript of hearing 11/7/46 filed. 

Dec. 5—Motion for extension to 1/3/47 to file 
brief, filed by General Counsel. 12/6/46 
Granted as to both parties. 

Dee. 31—Motion for extension to 1/17/47 to file 
brief, filed by taxpayer. 1/3/47 Granted. 

1947 . 

Jan. 3—Motion for extension to 2/3/47 to file 

brief, filed by General Counsel. 1/6/47 


Granted. 
Jan. 16—Brief filed by taxpayer. 


Co 
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1947 


Feb. 5—Motion for leave to file the attached brief, 
brief lodged, filed by General Counsel. 
2/6/47 Granted. Copy served. 

Feb. 24—Motion for leave to file the attached mem- 
ovandum reply brief, brief lodged, filed 
by General Counsel. 2/25/47 Granted. 

May 26—Motion to substitute photostatie copies for 
exhibits, filed by taxpayer. 6/12/47 
Granted. 

Sept. 30—Findings of fact and opinion rendered, 
Judge Johnson. Decision will be entered 
under Rule 50. 10/2/47 Copy served. 

Oct. 24—Order amending opinion entered 9/30/47, 
entered. 

Oct. 31—Computation for entry of decision filed 
by General Counsel. Agreed to. 

Nov. 17—Decision entered. Judge Johnson. Div. 10. 


1948 


Feb. 4—Petition for review by U.S. Circuit Court 
of Appeals, 9th Circuit, with assignments 
of error filed by General Counsel. 

Feb. 10—Proof of service of notice of filing peti- 
tion for review from Ferdinand Tannen- 
baum, Esq. 

Feb. 17—Proof of service of notice of filing peti- 
tion for review from Samuel Goldwyn, 
taxpayer. 

Mar. 15—Certified copy of order from 9th Circuit 
extending time to 5/4/48 to prepare and 
transmit record filed. 
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1948 

Apr. 26—Certified copy of order from 9th Circuit 
extending time to 6/18/48 to prepare and 
transmit record filed. 

June 1—Certified copy of order from 9th Circuit 
extending time to 9/16/48 to prepare and 
transmit record filed. 

Aug. 23—Designation of record filed by General 
Counsel with notice of service by mail 
thereon. 

. 30—Proof of service of designation of record 
from attorney for taxpayer. [2*] 


Au 


G3 


Tax Court of the United States 
Doeket No. 8770 
SAMUEL GOLDWYN, 


Petitioner, 
against 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in its notice of 
deficiency dated June 29, 1945 and as a basis of his 
proceeding, alleges as follows: 

1. Petitioner is a resident of the State of Cali- 


* Page numbering appearing at foot of page of original 
certified Transcript of Record. 
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fornia and resides at No. 1200 Laurel Drive, Bev- 
erly Hills, California. The return for the period 
here involved was filed with the Collector of Inter- 
nal Revenue, Sixth District of California. 

2. The notice of deficiency (a copy of which is 
attached and marked Exhibit ‘‘A’’) presumably 
was mailed to the petitioner on June 29, 1945. [3] 

3. The taxes in controversy are income taxes 
for the calendar year 1943 and are in the sum of 
$117,688.82. 

4. The determination of deficiency is based upon 
the following errors: 

(a) ‘The determination that petitioner in the 
year 1942 received a dividend of $239,059.58 from 
Samuel Goldwyn Studios instead of $104,610.58. 

(b) The determination that a distribution of 
$203,091.00 by Samuel Goldwyn Studios did not 
reduce accumulated earnings and profits in the 
fiscal year ending June 30, 1931, but reduced avail- 
able accumulated earnings and profits of $68,641.98 
and paid in capital of $134,449.02, in the fiscal vear 
ending June 30, 1933. 

5. The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 

(a) Samuel Goldwyn Studios, a corporation or- 
ganized under the laws of the State of California, 
maintained its accounts and filed its income tax 
returns on the accrual basis of accounting for a 
fiscal year ended June 30. On June 30, 1930, the 
earnings and profits of [4] such corporation, then 
known as United Artists Studio Corporation, ac- 
cumulated after February 28, 1913 including earn- 
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ings and profits for the year ending June 30, 1930, 
were $104,877.84. The net earnings and profits of 
such corporation for the fiscal year ending June 
30, 1931 were $181,521.58. The accumulated earn- 
ings and profits, including earnings and profits for 
the year ending June 30, 1931 (without diminution 
by reason of distribution made during the said tax- 
table year) totaled $286,399.42. 

(b) On September 11, 1930, the Board of Direc- 
tors of Samuel Goldwyn Studios declared a cash 
dividend of $203,091 at the rate of $21 a share to 
stockholders of record as of September 10, 1930, 
payable December 15, 1930. Such dividend was 
paid as follows: $185,327.17 on May 27, 1933 and 
$17,763.83 on June 29, 1933. 

(c) On December 31, 1942 Samuel Goldwyn 
Studios distributed to petitioner the sum of $800,- 
000. At the time of such distribution the earnings 
and profits of such corporation accumulated after 
February 28, 1913, including earnings and profits 
for the taxable year (without diminution by reason 
of any distribution made during the year) totaled 
$104,610.56. [5] 

(d) The respondent has determined that $239,- 
059.58 of the amount distributed by Samuel Gold- 
wyn Studios on December 31, 1942 constitutes a 
distribution from accumulated earnings and profits. 
Such determination results from the assumption 
that the distribution deseribed in Paragraph 5(b) 
hereof did not reduce accumulated earnings and 
profits in the fiscal year ending June 30, 1931, but 
redueed available accumulated earnings and profits 
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of $68,641.98 and paid-in capital of $134,449.02 in 
the fiscal year ending June 30, 1933. 

Wherefore, your petitioner prays that this Court 
may hear this proceeding and determine that the 
earnings and profits of Samuel Goldwyn Studios 
in the fiscal year ended June 30, 1931 should be 
reduced in the sum of $203,091; that the petitioner 
received a dividend of $104,610.56 instead of $239,- 
059.58, from Samuel Goldwyn Studios; that there 
is no deficiency, and for such other and further 
relief in the premises as this Court may deem just 
and proper. 


Respectfully submitted, 


/s/ FERDINAND TANNENBAUM, 
Counsel for Petitioner. [6] 


State of California, 
County of Los Angeles—ss. 


Samuel Goldwyn, being duly sworn, deposes and 
says: That he is the petitioner named in the fore- 
going petition; that he has read the foregoing peti- 
tion and knows the contents thereof; that the same 
is true to his own knowledge, except as to the mat- 
ters therein stated to be alleged on information and 
belief, and that as to these matters he believes it to 
be true. 

Sworn to before me this 13th day of July, 1945. 

/s/ (Illegible) 
/s/ (Mlegible) 
Notary Public in and for the County of Los An- 
geles, State of California. 


My Commission Expires February 25, 1946. [7] 
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EXHIBIT A 


Treasury Department 
Internal Revenue Service 
New York 1, N. Y. 


29 June 1945. 


Office of Internal Revenue Agent-1n-Charge, 
Upper N. Y. Division, 
U. 8. Parcel Post Bldg. 


Mr. Samuel Goldwyn, 
1270 Sixth Avenue, 
New York 20, N. Y. 


Dear Mr. Goldwyn: 


You are advised that the determination of your 
income tax lability for the taxable year ended De- 
cember 31, 1948, discloses a deficiency of $117,- 
688.82, as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with The Tax Court of the United 
States, at its principal address, Washington, D. C., 
for a redetermination of the deficiency. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, 341 
Ninth Avenue, New York 1, N. Y., for the atten- 
tion of: UNY:CONF:JKH. The signing and fil- 
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ing of this form will expedite the closing of your 
return by permitting an early assessment of the 
deficiency, and will prevent the accumulation of 
interest, since the interest period terminates 30 
days after filing the form, or on the date assess- 
ment is made, whichever is earlier. 


Very truly yours, 


JOSEPH D. NUNAN, JR., 
Commissioner. 


By DANIEL A. BOLICH, 
Internal Revenue Agt. in 
Charge. 


Enclosures: Statement, Form of Waiver. [8] 
STATEMENT 


Tax Liability for the Taxable Year Ended 
December 31, 1943 


Assessed and/or 
Liability Withheld Deficiency 


Income Tax  $2,546,609.98 $2,428,921.16* $117,688.82 
* See tax computation schedule for details. 


In making this determination of your income tax 
liability, careful consideration has been given to the 
report of examination dated April 22, 1944; to the 
supplemental report of examination dated February 
6, 1945; and to the statement of adjustments (a copy 
of which was transmitted to vou on June 13, 1945.) 
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Taxable Year Ended December 31, 1942 


Adjustments to Net Income 


Net income as disclosed by return...............0-.20:00-c00000-- $ 3,590,628.87 
Unallowable deductions and additional income 
(a) Wividemds: 7... $ 239,059.58 


(b) Net gain from sale or ex- 
change of capital assets........ 1,023,219.40 1,262,278.98 


Neiomivome ad gisted........................ eae $ 4,852,907.85 


Taxable Year Ended December 31, 1942 
Explanation of Adjustments 


(a) Of the total dividend of $800,000.00 paid to 
you by Samuel Goldwyn Studios, the amount of 
$239,059.58 is held to constitute taxable income. In- 
asmuch as you excluded the entire dividend received 
as an alleged return of capital, your net income has 
been increased by $239,059.58. 


(b) You reported a net gain from the sale or ex- 
change of capital assets of $3,564,558.65, whereas an 
examination discloses that you derived a recognized 
gain of $4,587,778.05, the details of which were previ- 
ously submitted to you on May 27, 1944, and Febru- 
ary 23, 1945. You have previously agreed to this ad- 
justment, an increase of $1,023,219.40 in net income. 
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Computation of Alternative Tax 


ING? WiG@ome ad juste — ae gee oc ese ecvencesee nye... 4,852)907 85 
Simue! Net lowg-remimigpmim 4,572,669.43 
ediaiemy: wet inv@OmMte. cece... Reese 280,238.42 
Sls QU CARI UCCCC0) ge 280,238.42 
Tages? Mar ned in@@nmrereMed yt... cece. ceecee eee eee 1,400.00 
Net income subject to normal tax......0...........:.::c00000 $ 278,838.42 
Normal tax at 6% on $278,838.42.............1ccccceeeees $ 16,730.31 
pomiwame O11 ©2QOO,2HOD cece esses reseee rec ence vclees 204,935.50 
Mcrae), HARK =... oes cwceseecQleetae ee ceceothee.--tcceccsnes----.5-p 221, OGa:Si 
Phis: 50% of met Tone-terim @ain...............-.ce.. 2,286,334.72 
AA lttemmpamive: Pane... $ 2,508.000.53 


Taxable Year Ended December 31, 1942 


Computation of Tax 


DS Cig SU ce ome: (001 (216 a a $ 4,852,907.85 
pruie MLCL TNCOWIS: —__.. ceee ceca ccesecccceesaccecseececccteconeceeaes 4.852,907.85 
bess: Earmed ineomeveredit..........200....00ccccen... 1,400.00 
Net income subject to normal tax.................:::0.c2--00 $ 4,851,507.85 
Nofinal tax at 6% on $4,851 ,507.85...............-......-..0-- 291,090.47 
Siva on Pesan ieo .....00 a. 3,954,524.44 
POtal tax (OM@inawy tax)... ccceccccenccecccencneeo--e- My £240, 004,01 
Wotal“tax “Caltermiiti vewt@ine) me ...... wwe... 2,508.000.53 
Worrest income tax luairlity ......ge...-...........-.-..---- 2,508,000.53 


No assessment of the tax for the year 1942 has been 
made due to the forgiveness feature of the Current 
Tax Payment Act of 1943 and the above amount has 
been considered in the determination of the tax due 
for the year ended December 31, 1943. 
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Taxable Year Ended December 31, 1943 


Adjustments to Net Income 


Income Tax Victory Tax 
Net Income Net Income 


Net income as disclosed by return......6176,304.83 $492 827.93 
Unallowable deductions and 
additional income 


(a) Net profit from business........ 966.10 966.10 
(b) Contributions -....00000000.000200002.-- 8,922.00 
Net imeomevad justed..........................8 $177,270.93 $502,716.03 


Taxable Year Ended December 31, 1943 
Explanation of Adjustments 


(a) In determining your net profit from business, 
you deducted $1,922.47 as depreciation on equip- 
ment, whereas an examination discloses that you 
sustained depreciation of $956.37, the details of 
which were previously submitted to you under date 
of May 27, 1944. The difference of $966.10 has, there- 
fore, been disallowed as a deduction. You have previ- 
ously agreed to this adjustment. 


(b) You deducted contributions of $8,922.00 in 
computing your net profit from business. It 1s held 
that such contributions do not constitute an allow- 
able deduction in computing your victory tax net 
income. You have previously agreed to this adjust- 
ment. 
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Computation of Income and Victory Tax 


Trie@Mie tax met WMGOMMS eileen eee cece ecee teen $177,270.93 
Less : 

Personal exemption .................2.0..scs0eeeeee $1,200.00 

Credit for dependents ................00.00000- 390.00 1,550.00 
isalance (surtax net MM@OIME) ..2.o.coicecc.0.0..---cocec-----neeneee $175,720.93 
Less: Earned imeome credit......................c.-cc-cc-ccecesceeneeseeceens 1,400.00 
Net income subject to normal taXx.....0.....00..000...0cesece eee $174,320.93 
Nommal tax at 6% om $174,320.98... .cc....sccceee se ceeeeoee 10,459.26 
tage OM UTD MAW oo, ocscss-sesevesssbsecesces sss eens sis: 119,473.95 
Gee INCOM SD nonce -vonns SeceeSeecenecanse~ depceseecoteee acted $129,933.21 
Victory tax net income........................ $502,716.03 
Less: Specific exemption ...................... 624.00 
Income subject to victory tax ............02... $502,092.03 
Victory tax before credit: 

Do OE POCO 208 sxscscccer.s.cecateseteseeseee ase 25,104.60 
foess: Victory tax credit...........:...ccccss.00.... 600.00 
SIGUE SOUS IL, CI. 0 se ee tre $ 24,504.60 
Net income tax and victory tax..........000000. (a) $ 154,437.81 
Tinwerite taps: for Tae ooo eseneeeeaceee (b) 2,508,000.53 
Amount of (a) or (b) whichever is larger.................. 2,008,000.53 


Forgiveness feature: 


Amount of (a) or (b) whichever is 


emvalller <2 ee $154,437.81 
Amount forgiven (%4 of 
$154%431.81). <.0.c0caseceeeeeeees. 115,828.36 *38,609.45 
Total income and victory tax lability........00000000000000.... $2 546,609.98 


* Amount forgiven. 
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Less: 


Income and victory tax withheld by 
ren ON: $ 4913.80 
Income tax paid on 1942 income...... 897,425.42 
Income tax paid on 1943 income on 
account of declaration of esti- 
MeO Pe 894,968.52 
Income tax assessed on 1943 returns: 
Orig’! aect. No. 
SUMMA. aimee .......... $ 35,818.82 
Add’l acct. No. 519011, 
July 7, 1944 list...... 584,301.01 
Add’l acet. No. 519008, 
Apr. 27, 1945 list..... 11,493.59 
631,613.42 
$ 2,428,921.16 


ID NC ON Ee, te $ 117,688.82 


[Endorsed]: T.C.U.S. Filed July 19, 1945. [14] 


[Title of Tax Court and Cause. | 
ANSWER 


Comes now the Commissioner of Internal Reve- 
nue, through his attorney, J. P. Wenchel, Chief 
Counsel, Bureau of Internal Revenue, and for 
answer to the petition heretofore filed in this pro- 
ceeding, admits, denies and avers as follows: 


1. Admits the allegations contained in para- 
graph 1 of the petition. 


2. Admits that notice of deficiency (a copy of 
which is attached to the petition and marked Ex- 
hibit ‘‘A’’) was mailed to the petitioner on June 
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29, 1945, but denies the remaining allegations of 
paragraph 2 of the petition. 


3. Admits that the taxes in controversy are in- 
come taxes for the calendar year 1943 and are in 
the sum of $117,688.82. 


4. (a) and (b). Denies the allegations of error 
contained in subparagraphs (a) and (b) of para- 
graph 4 of the petition. 


5. (a). Admits the allegations of the first sen- 
tence of subparagraph (a) of paragraph 5 of the 
petition, but denies the remaining allegations of 
subparagraph (a) of paragraph 5 of the petition. 


). (b). Admits the allegations of fact contained 
in subparagraph (b) of paragraph 5 of the petition. 


5). (¢c). Admits that in December, 1942, Sam- 
uel Goldwyn Studios distributed to petitioner the 
sum of $800,000, but denies the remaining allega- 
tions of subparagraph (c) of paragraph 5 of the 
petition. 


5. (d). Admits that respondent has determined 
that $239,059.58 of the amount distributed by Sam- 
uel Goldwyn Studios in December, 1942 constitutes 
a distribution from accumulated earnings and prof- 
its, but denies the remaining allegations of the first 
sentence of subparagraph (d) of paragraph 5 of 
the petition. In respect to the remaining allega- 
tions of subparagraph (d) of paragraph 5 of the 
petition, respondent avers that same are neither 
pertinent nor competent in regard to the issues 
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involved, and that he is not called upon to either 
affirm or deny said allegations. 

Denies generally and specifically each and every 
allegation of the petition not hereinbefore admit- 
ted, qualified, or denied. 

Wherefore, it is prayed that the determination 
of the Commissioner be approved and the appeal 
denied. 


/s/ J. P. WENCHEL, 
Chief Counsel, Bureau of 
Internal Revenue. 


Of Counsel: 


E. C. ALGIRE, 
Division Counsel, 


WILLIAM A. SCHMITT, 
Special Attorney, Bureau of 
Internal Revenue. 


WAS :Imw 8-11-45 [16] 


[Title of Tax Court and Cause. ] 
AMENDED PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in its notice of 
deficiency dated June 29, 1945 and as a basis of his 
proceeding, alleges as follows: 

1. Petitioner is a resident of the State of Cali- 
fornia and resides at No. 1200 Laurel Drive, Bev- 
erly Hills, California. The return for the period 
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here involved was filed with the Collector of Inter- 
nal Revenue, Sixth District of California. 

2. The notice of deficiency (a copy of which is 
attached and marked Exhibit ‘‘A’’) presumably 
was mailed to the petitioner on June 29, 1945. [17] 

3. Ihe taxes in controversy are income taxes 
for the calendar year 1943 and are in the sum of 
$117,688.82. 

4. The determination of deficiency is based upon 
the following errors: 

(a) The determination that petitioner in the 
year 1942 received a dividend of $239,059.58 from 
samuel Goldwyn Studios instead of $104,610.58. 

(b) The determination that a distribution of 
$203,091.00 by Samuel Goldwyn Studios did not 
reduce accumulated earnings and profits in the 
fiscal year ending June 30, 1931, but reduced avail- 
able accumulated earnings and profits of $68,641.98 
and paid-in capital of $134,449.02, in the fiscal year 
ending June 30, 1933. 

». The facts upon which petitioner relies as the 
basis of this proceeding are as follows: 

(a) Samuel Goldwyn Studios, a corporation or- 
ganized under the laws of the State of California, 
maintained its accounts and filed its income tax re- 
turns on the accrual basis of accounting for a fiscal 
year ended June 30. On June 30, 1929, the earn- 
ings and profits of such corporation, then known 
as United Artists Studio Corporation, Ltd., accu- 
mulated after February 28, 1913 including earn- 
ings and profits for [18] the year ending June 30, 
1929, were $104,877.84. The net earnings and prof- 
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its of such corporation for the fiscal year ending 
June 30, 1930 were $181,521.58. The accumulated 
earnings and profits, including earnings and prof- 
its for the year ending June 30, 1930 (without 
diminution by reason of distribution made during 
the said taxable year) totaled $285,399.42. 

(b) On September 11, 1930, the Board of Di- 
rectors of Samuel Goldwyn Studios, then known 
as United Artists Studio Corporation, Ltd., de- 
elared a cash dividend of $203,091.00 at the rate 
of $21.00 a share to stockholders of record as of 
September 10, 1930, payable December 15, 1930. 
Such dividend was distributed to the stockholders 
on September 17, 19380. 

(c) On December 31, 1942 Samuel Goldwyn 
Studios distributed to petitioner the sum of $800,- 
000. At the time of such distribution the earnine'’s 
and profits of such corporation accumulated after 
February 28, 1913, meluding earnings and profits 
for the taxable year (without diminution by reason 
of any distribution made during the year) totaled 
$104,610.56. 

(d) The respondent has determined that $239,- 
059.58 of the amount distributed by Samuel Gold- 
wyn Studios on [19] December 31, 1942 constitutes 
a distribution from accumulated earnings and prof- 
its. Such determination results from the assump- 
tion that the distribution described in Paragraph 5 
(b) hereof did not reduce accumulated earnings and 
profits in the fiscal year ending June 30, 1931, but 
reduced available accumulated earnings and profits 
of $68,641.98 and paid-in capital of $134,449.02 in 
the fiscal year ending June 30, 1933. 
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Wherefore, your petitioner prays that this Court 
may hear this proceeding and determine that the 
earnings and profits of Samuel Goldwyn Studios 
in the fiscal year ended June 30, 1931 should be 
reduced in the sum of $203,091; that the petitioner 
received a dividend of $104,610.56 instead of $239,- 
059.58, from Samuel Goldwyn Studios; that there 
is no deficiency, and for such other and further 
relief in the premises as this Court may deem just 
and proper. | 


Respectfully submitted, 
/s/ FERDINAND TANNENBAUM, 


Counsel for Petitioner. 
(Duly Verified.) 


[Clerk’s Note: This exhibit has already been 
reproduced as Exhibit A on pages 7-15 and for 
economy is not here reproduced. ] 


[Endorsed]: T.C.U.S. Filed Nov. 4, 1946. [20] 


[Title of Tax Court and Cause. | 
ANSWER TO AMENDED PETITION 


Comes now the respondent, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the amended petition here- 
tofore filed in this proceeding, admits, denies, and 
avers as follows: 

1. Admits the allegations contained in para- 
eraph 1 of the amended petition. 

2.- Admits that the notice of deficiency (a copy 
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of which is attached to the amended petition and 
marked Exhibit A) was mailed to the petitioner on 
June 29, 1945, but denies the remaining allegations 
contained in paragraph 2 of the amended petition. 

3. Admits that the taxes in controversy are ln- 
come taxes for the calendar year 1943 and are in 
the sum of $117,688.82. 7 

4(a) and (b). Denies the allegations of error 
contained in subparagraphs (a) and (b) of para- 
graph 4 of the amended petition. 

d(a). Admits the allegations of the first sen- 
tence of subparagraph (a) of paragraph 5 of the 
amended petition, but denies the remaining allega- 
tions of subparagraph (a) of paragraph 5 of the 
amended petition. [28] 

5(b). Admits the allegations contained in the 
first sentence of subparagraph (b) of paragraph 
5 of the amended petition. Admits that such divi- 
dend was distributed, but avers that it was distrib- 
uted in May, 1933, and denies that it was distrib- 
uted on September 17, 1930, as alleged in the last 
sentence of subparagraph (b) of paragraph 5 of 
the amended petition. 

5(c). Admits that in December, 1942, Samuel 
Goldwyn Studios distributed to petitioner the sum 
of $800,000, but denies the remaining allegations 
contained in subparagraph (c) of paragraph 5 of 
the amended petition. 

5(d). Admits that respondent has determined 
that $239,059.58 of the amount distributed by Sam- 
uel Goldwyn Studios in December, 1942, constitutes 
a distribution from accumulated earnings and prof- 
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its, but denies the remaining allegations of the first 
sentence of subparagraph (d) of paragraph 5 of the 
amended petition. In respect of the remaining 
allegations of subparagraph (d) of paragraph 5 
of the amended petition, respondent avers that 
same are neither pertinent nor competent in regard 
to the issues here involved, and that he is not called 
upon to either affirm or deny said allegations. 

6. Denies generally and specifically each and 
every allegation of the amended petition not here- 
inbefore admitted, qualified or denied. 

Wherefore, it 1s prayed that the determination 
of the Commissioner be approved and the appeal 
denied. 


J. P. WENCHEL, 
Chief Counsel, Bureau of 
Internal Revenue. 


Of Counsel: 
KE. C. ALGIRE, 
Division Counsel, 


WILLIAM A. SCHMITT, 
Special Attorney, Bureau of 
Internal Revenue. 


[Endorsed]: T.C.U.S. Filed Nov. 7, 1946. [29] 


bo 
bo 


Commissioner of Internal Revenue 


9 T. C. No. 71 
The Tax Court of the United States 


Samuel Goldwyn, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. Docket No. 8770. 
Promulgated September 30, 1947. 


Corporation X on September 11, 1930, declared 
a dividend payable December 15, 1930, which was 
charged to surplus and credited to a Dividends 
Payable account, in which appeared the amount 
due each shareholder. There was no crediting to 
the shareholders’ individual accounts until 1935 
when on their instructions most of the dividend was 
applied to their debts to the corporation. In the 
fiscal year ended June 30, 1931, the corporation had 
accumulated earnings and profits sufficient to pay 
the dividend; in 1933 it did not. In 1942 it made 
a distribution in redemption of shares, and com- 
puted earnings to reflect a reduction of surplus in 
1931 by the amount of the dividend. 

1. The corporation’s surplus, held, reduced in 
the fiscal year 1931 by virtue of the declaration of 
the dividend. 

2. The erediting and control exercised by the 
shareholders over the dividend, held, to have 
effected a distribution in the fiscal year 1931, which 
a fortiori reduced surplus. 

Ferdinand Tannenbaum, Esq., Z. N. Diamond, 
Esq., and George Lewis, Esq., for the petitioner. 

William A. Schmitt, Esq., for the respondent. 

The Commissioner determined a deficiency of 
$117,688.82 in petitioner’s income tax for 1943 in 
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part by adding to income reported for 1942 a por- 
tion of a dividend which petitioner had excluded 
as a return of capital. The parties have stipu- 
lated two amounts representing the portion taxable 
as a distribution of earnings and profits according 
to whether the distribution of a prior dividend re- 
duced earnings and profits in the fiscal year 1931 
or 1933. Petitioner contends that the declaration 
of the dividend, the charging of it to surplus and 
the crediting of it to Dividends Payable in the 
fiscal year 1931 reduced its surplus in 1931; re- 
spondent argues that no distribution occurred until 
the dividend was credited on the shareholders’ in- 
debtedness to the corporation in 1933, and that be- 
cause of this surplus was not reduced in 1931. 


FINDINGS OF FACT 


Petitioner, an individual residing in Beverly 
Hills, California, filed his income tax returns for 
1942 and 1943 with the collector of internal reve- 
nue for the sixth district of California. For many 
vears he has been actively engaged in the motion 
picture industry, and on December 14, 1942, became 
owner of all the outstanding shares of Samuel Gold- 
wyn Studios, a California corporation (hereinafter 
called Studios). Prior to that time and on No- 
vember 30, 1942, Studios’ board of directors had 
resolved to reduce the par value of its capital stock 
by $386,840 from $483,550 to $96,710, represented 
by shares of a par value of $10 each to be exchanged 
for the outstanding shares of a par value of $50 
each, and had further resolved to distribute $800,- 
000 to shareholders out of surplus, then amounting 
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to $870,390. Pursuant to this resolution Studios 
distributed $800,000 to petitioner on December 31, 
1942, 

Studios was organized in 1926 by Joseph M. 
Schenck, Mary Pickford and Douglas Fairbanks, 
and was originally known as United Artists Studio 
Corporation. It acquired 18 acres of land in Holly- 
wood, California; erected on it office buildings, 
stages and other structures which it [81] equipped 
for the production of motion pictures on a large 
seale, and engaged in the rental of these facilities 
to producers of pictures, principally its own share- 
holders. In 1930 it was controlled by Feature Pro- 
ductions, Inc., which owned 66 per cent of its 
outstanding shares and had agreed to purchase 23 
per cent more. All shareholders were represented 
on Studios’ board of directors and took an active 
part in its affairs. They were billed weekly for 
use of the facilities and for services and materials 
furnished, and made payment when Studios needed 
funds. For each shareholder a running account 
was maintained on the books, reflecting debit and 
eredit entries. Studios and Feature Productions, 
Inec., had the same manager, and the officers and 
directors of both comprised largely the same indi- 
viduals. 

Studios maintained its accounts and filed its in- 
come tax returns on an accrual basis for a fiscal 
year ended June 30th. On June 30, 1930, its earn- 
ings and profits accumulated since February 28, 
1913, amounted to $286,399.42, of which $181,521.28 
were earnings and profits for the fiscal year 1930. 
On September 11, 1930, the board of directors: 
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Resolved that a cash dividend of Twentv 
One Dollars ($21.00) per share be, and the 
same hereby is, declared to all shareholders of 
this corporation of record as of September 10, 
1930, and that said dividend be paid on Decem- 
ber 15, 1930. 

Resolved Further that the treasurer of this 
corporation be, and he hereby is, authorized 
and instructed to give notice of such dividend 
and to pay the same when due. 


Pursuant to this resolution an entry of even date 
was made in the corporation’s journal, debiting 
surplus with $203,091 (as corrected later by a re- 
versing entry which eliminated $1,565.67 errone- 
ously credited to Samuel Goldwyn, Inc., Ltd.), and 
crediting each of the 12 shareholders with his [32] 
proportionate share of the amount declared as a 
dividend. ‘The individuals’ shares were likewise 
credited in the ledger to an account styled Divi- 
dends Payable. The amounts so entered in the 
journal and in the Dividends Payable account of 
the ledger as credits to the shareholders individu- 
ally, however, were not credited in their individua! 
running accounts with the corporation, and hence 
the balances in the latter did not reflect the divi- 
dend credits. Of the 12 shareholders 7 nominally 
held 1 qualifying share each on account of another, 
and 1 was a corporation of Mary Pickford and 
Douglas Fairbanks. On September 17 and Decem- 
ber 15, 1930, the net indebtedness of the share- 
holders to Studios was $85,865.06 and $90,818.87, 
respectively, distributed as follows: 


26 Commissioner of Internal Revenue 


Sept. 17,1930 Dec. 15, 1930 
Feature Productions Inc., debit........ $ 4,133.41 $83,986.05 


Douglas Fairbanks, credit ................ 5,143.19 2,459.27 
Mary Pickford Fairbanks, debit........ 21,913e48 1,324.69 
Samuel Goldwyn, Inc., debit.............. 64,961.57 3,948.86 


The amounts of the shareholders’ indebtedness 
to Studios varied greatly from time to time. Prior 
to June, 1933, the maximum indebtedness of Fea- 
ture Productions was $240,783.44 on February 18, 
1933; of Mary Pickford $40,471 on December 31, 
1932; of Samuel Goldwyn, Inc., $116,299.98 on Jan- 
uary 14, 1933; of Douglas Fairbanks $22,644.12 on 
July 23, 1932. 

On Studios’ income tax return for the fiscal year 
1931, the dividend was reported as declared on Sep- 
tember 10, 1930, but unpaid at the end of the year, 
and the amount was shown under ‘‘Other Liabili- 
ties’? as ‘‘Dividends Payable.’’ During the fiscal 
years ended June 30, 1931, 1932 and 1933 the cor- 
poration sustained statutory net losses of $97,- 
650.97, $28,475.54 and $101,349.36, respectively. 
Cash payment of the dividend declared in 1930 [33] 
was not made, but on June 27, 1933, Feature Pro- 
ductions, Inc., instructed the corporation by letter 
to apply to its indebtedness to the corporation 
$136,327.17, to which the dividend declaration en- 
titled it, and $28,000 of the dividend due to Mary 
Pickford and Douglas Fairbanks who had assigned 
this part to it. On the same date shareholders 
Samuel Goldwyn, Inc., and Abraham Lehr simi- 
larly directed that $20,979 and $21 of the dividend 
due to them respectively, likewise be applied on 
debts to the corporation. By journal entries dated 
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May 27, 1933, the Dividends Payable account was 
debited with $203,091, and credits were entered as 
follows : 


Accounts Receivable 


Méature Rredewlnie S0tdie...............................6164,327.17 
samuel Goldwyn ine, Wiig... 21,000.00 
Miary Pickfor@l PaarWataive...2...--. cece eecee 6,649.87 
Douglas’ Paulas 2 once. 5,695.03 
Accounts Payable 

Mary Pickfi@rd (Painhamlage eee eS (2,232.05 
BOanee noc ee ee 3,186.88 

$203,091.00 


Explanation: To charge Accounts Receivable from stock- 
holders against adjusted Dividends Payable to them and to 
eredit any excess of dividends over such receivables to Ac- 
eounts Payable. This entry per instructions of A. M. 
Brentinger. [manager] 

An appropriate journal entry likewise recorded 
the assignment to Samuel Goldwyn, Inc., of $28,000 
of dividends due Mary Pickford and Douglas Fair- 
banks ‘‘leaving amount due last two named $17,- 
763.83.’’ Only entries relating to this transfer 
were entered in the ledger account Dividends Pay- 
able. <A credit balance of $203,091 appears in the 
account prior to the fiscal year 1933; there is no 
balance as of the end of that year. Under date of 
May 27, 1933, Studios sent a notice to Feature Pro- 
ductions, Inc., [34] that its account had been cred- 
ited with $164,327.17 ‘‘amount of dividend due you”’ 
and sent a like notice of a credit of $21,000 to Sam- 
uel Goldwyn, Ine. 

On its income tax return for the fiscal year 1933 
Studios reported as a liability at the beginning of 
the year dividends payable of $203,091; at the end 
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of the year, none. Mary Pickford and Douglas 
Fairbanks reported receipt of the dividends in their 
income tax returns for 1933, attaching notes ex- 
planatory of the assignment of the $28,000 to Fea- 
ture Productions, Inc. In its consolidated return 
for 1931 Art Cinema Corporation, of which Fea- 
ture Productions, Inc., was a subsidiary, reported 
receipt of the dividend of $136,327.17. 

In his income tax return for 1942 petitioner re- 
ported the dividend of $800,000 paid to him by 
Studios as a return of capital. The Commissioner 
determined that $239,059.58 constituted taxable in- 
come. The parties have stipulated that such amount 
was a distribution of accumulated earnings and 
profits if accumulated earnings and profits and 
paid-in capital of the corporation were reduced 
by the dividend of $203,091 in the fiseal year 
ended June 30, 1933, but 1f accumulated earn- 
ines and profits were reduced by the dividend in 
the fiseal year ended June 30, 1931, then only $104,- 
610.56 of the $800,000 dividend of 1942 constituted 
a distribution of earnings and profits. 

Distribution of the dividend declared September 
11, 1930, was made in the fiscal year ended June 30, 
1931, and Studios’ accumulated earnings and profits 
were reduced by the amount of it in that year. Of 
the dividend of $800,000 received by petitioner in 
1942 $104,610.56 constituted a distribution of earn- 
ines and profits. [35] 

OPINION 


Johnson, Judge: Petitioner, as sole shareholder 
of Studios, received in 1942 a dividend of $800,000. 
The parties are agreed that $104,610.56 of this 
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amount were earnings and profits if the dividend 
of $203,091, declared September 11, 1930, reduced 
Studios’ accumulated earnings and profits in the 
fiscal year ended June 30, 1931, and that $239,- 
059.58 thereof were earnings and profits if, as the 
Commissioner determined, the prior dividend re- 
duced accumulated earnings, profits and paid-in 
capital in the fiscal year ended June 30, 1933. 
Studios, be it noted; had more than ample earn- 
ines and profits in the fiscal vear 1931 to pay the 
dividend in full, but subsequent losses had reduced 
this accumulation by June, 1933. As a consequence 
the amount of earnings and profits available in 1942 
for payment of the $800,000 dividend depends upon 
the amount absorbed by the prior dividend, and 
that in turn depends upon whether the prior divi- 
dend reduced earnings and profits in the fiscal vear 
1931 or in the fiscal year 1933. 

Contending that distribution occurred in the fis- 
cal year 1931, petitioner stresses that pursuant to 
the declaration of September 11, 1930, the amount 
of the dividend was charged to surplus; appor- 
tioned among the several shareholders, and indivi- 
dually credited to them on the corporate books; 
that consistently Studios reported the amount on 
its income tax return for 1931 as ‘‘Dividends Pay- 
able,’ and even if the shareholders be deemed to 
have postponed distribution by their failure to 
withdraw, still the declaration vested them with a 
right to it which of itself reduced the corporate 
surplus. Respondent argues to the contrary that 
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the dividend was not distributed until 1933; was 
reported by shareholders as received [36] in 1938, 
and that time of actual payment fixes the date on 
which the corporate earnings and profits are re- 
duced, as was held in Emily D. Proctor, 11 B.T.A. 
235, and cases therein cited. 

It was recognized in the Proctor case that: 


* * * as between a stockholder and a cor- 
poration, the declaration of a dividend brings 
into existence the status of a debtor and credi- 
tor, and the earnings and profits of the cor- 
poration to the extent of such a declaration 
are separate from the other property of the 
corporation. United States v. Guinzburg; sup- 
ra [278 Fed. 363]; Plant v. Walsh, supra [280 
Fed. 722]: and Appeal of A. H. Stange, supra 
[1 B.T.A. 810]. 


‘This rule has been applied in holdings that a cor- 
poration’s invested capital is reduced by the 
amount of a dividend declared, Gregg Co., Ltd., 
25 BJD.A. 81; Belmont Iron Works, 9 B.T.A. 216; 
W. E. Caldwell Co., 6 B.T.A. 47, even in the form 
of promissory notes, R. E. Burdick, 24 B.'T.A. 
1297, and that until payment the amount of a de- 
clared dividend is borrowed capital owed to the 
shareholders, Bulger Block Coal Co., 71 Ct. Cl. 636: 
48 Fed. (d2 675. The law of California here 
applicable conforms to the general rule, and was 
succinctly stated in Smith v. Taecker, 133 Cal. App. 
351; 24 Pac. (2d) 182, as follows: 
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* * * the mere declaration of a dividend 
creates debts against the corporation in tavor 
of the stockholders as individuals. Where the 
resolution declares a dividend on a future date, 
title to said dividend vests in the stockholder 
on the date fixed in the resolution. 

From this it follows that in the fiscal year 1931 
Studios became legally bound to pay the declared 
dividend of $203,091 to its shareholders; that this 
amount could no Jonger be listed among its assets 
but represented an indebtedness, and that surplus 
was thereby decreased. The evidence discloses that 
recognition was given by appropriate book ertries 
to these consequences: the surplus account was 
debited with the amount and a corresponding [37] 
eredit was entered in a lability account styled 
Dividends Payable, on which the part of the total 
dividend due to each shareholder was individually 
indicated. 

Respondent argues nonetheless that the date of 
payment or distribution to the shareholders fixes 
the year in which surplus was decreased, and be- 
cause there was no transfer of the amounts due 
the several shareholders from the Dividends Pay- 
able account to their respective individual accounts 
until the fiscal year 1933, he insists that the latter 
year is the year of distribution and hence the year 
in which surplus was reduced under Mason v. 
Routzahn, 275 U. S. 175, and United States v. 
Phillips, (C.C.A. 3rd Cir.), 24 Fed. (2d) 195, as 
construed in the Proctor opinion, supra. In con- 
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sidering this argument we stress as of crucial signi- 
ficanee that those cases involve the lability of the 
recipient shareholder for tax on a dividend and 
not the effect of the declaration or payment on 
the corporation’s own financial structure. We ac- 
cept as settled that ‘‘the date of payment, not the 
date of the declaration of the dividend, is the date 
of distribution’’, Mason v. Routzahn, supra. But 
assuming arguendo that the shareholders did not 
receive the dividend until the corporation’s tiscal 
year 1933, we do not regard as applicable to the 
issue in this case the rule that a shareholder, 
whether on the cash or accrual basis, is not to be 
treated as receiving a dividend until his existing 
right to it has been satisfied by payment, actual or 
constructive. That rule 1s one of convenience rather 
than of strict law, as was pointed out by the Sev- 
enth Cireuit Court of Appeals in Commissioner v. 
American Light & Traction Co., 156 Fed. (2d) 398, 
holding a shareholder on an accrual basis taxable 
in 1937 on a dividend actually paid in 1937 al- 
though his absolute right to it had [38] ripened 
in 1936 by virtue of the declaration. And while 
the Board of T'ax Appeals in the Proctor ease, 
supra, treated a special dividend as paid from 
available surplus although a regular dividend. pre- 
viously declared but unpaid, would have absorbed 
such surplus, it expressly recognized that the decla- 
ration brought into existence the relation of debtor 
to the shareholders, as appears from the above 
quoted excerpt, and then reasoned: 


CoO 


vs. Samuel Goldwyn uo 


* * * we think it beside the point that the 


corporation may for a profit and loss state- 
ment or accounting purposes, or as showing 
the status existing between the corporation and 
its shareholders, show its earnings and profits 
to be reduced by a declaration of a dividend 
not then paid. The dividend declared must 
give way to the dividend paid in so far as the 
taxability of the same in the hands of the 
stockholders is concerned. It is to tax that 
which is first distributed by payment rather 
than declaration that the statute seeks to and 
does reach. [Underscoring supplied]. 
In this proceeding, however, we are not coneerned 
with the taxability of the dividend declared on Sep- 
tember 11, 1930, in the hands of the stockholders, 
but only with the effect of that dividend on cor- 
porate surplus. In the fiscal year 1931 the amount 
of it was properly charged against surplus; this 
charge remained unreversed thereafter, and what- 
ever may have been the correct year for taxing the 
dividend to the stockholders, we are of opinion and 
hold that the accumulated earnings and profits of 
Studios were reduced in the fiscal year 1931 by 
the declared dividend of $203,091. 

In reaching the foregoing conclusion, we have 
assumed arguendo that the dividend declared on 
September 11, 1930, was not distributed until the 
fiscal year 1933, as respondent argues and _ peti- 
tioner denies. A close review of the facts estab- 
lished convinces us not only that surplus was re- 
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duced but also that the shareholders received the 
dividend in the fiscal year 1931, and the decision 
reached is thus fortified. By the declaration, the 
dividend was payable on December 15, 1930; sur- 
plus was charged with the amount as of [89] the 
date of the declaration, and each shareholder’s part 
was credited individually in the Dividends Payable 
account. Although the shareholders were indebted 
to Studios and the balances in their accounts varied 
frequently, there was no transfer to their indivi- 
dual accounts until June 27, 1933, when they di- 
rected the corporation by letter to credit a part 
to the debts, and the remainder was then credited 
for the first time to their individual accounts. Re- 
spondent argues that only then a distribution was 
made whereby the corporate earnings and profits 
were reduced. He stresses that December 15, 1930, 
has no significance ‘‘because absolutely nothing was 
done by anybody on that date,’’ not even a eredit- 
ing of the dividend to the shareholders’ individual 
accounts. It is equally true, however, that nothing 
was done from September 11, 1930, date of the 
declaration, until June 27, 1933, when the share- 
holders directed the disposition to be made of the 
dividends, and among such directions, which were 
immediately carried out, was an assignment of 
$28,000 of the dividend due Mary Pickford and 
Douglas Fairbanks for application to the debt of 
Feature Productions, Inc. Obviously on June 27, 
1933, the shareholders had over the dividends an 
unqualified control which the corporation recog- 
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nized, and if ‘‘nothinge was done”’ after the entries 
made at the time of the declaration, we must as- 
sume that the shareholders had the same absolute 
control in the fiscal year 1931 that they had in the 
fiscal year 1933, 

A dividend credited to a shareholder and un jual- 
ifiedly subject to his command is taxable to him 
as distributed in the year of the credit whether 
or not actually withdrawn, Baker v. United States, 
84 Ct. Cl. 428; 17 Fed. Supp. 976; Jacobus v. 
United States, 80 Ct. Cl. 357; 9 Fed. Supp. 41; 
Hadley v. Commissioner (D. C. App.), 36 Fed. 
(2d) 543; Brooks v. Commissioner [40] (C.C.A., 
4th Cir.), 35 Fed. (2d) 178; E. Gordon Perry, 28 
B.T.A. 497; cf. Avery v. Commissioner, 292 U. S. 
210, for a shareholder ‘‘cannot postpone his income 
taxes by leaving his dividend with his corpora- 
tion.’’ A. D. Saenger, Inc. v. Commissioner C.C.A., 
Sth Cir., 84 Fed (2d) 23; certiorari denied, 299 U. 
S. 577. And although the shareholders here erron- 
eously reported the dividend on their income tax 
returns for 1933, such treatment by them is im- 
material to the issue, Valley Lumber Company of 
Lodi, 43 B.T.A. 423; the corporation, on the con- 
trary, properly listed it as a hability in its return 
for the fiscal year 1931. Payments by credit have 
been held sufficient to support the corporation’s 
claim for a dividends paid credit, Valley Lumber 
Company of Lodi, supra; Atlantic Land Cc., 43 
B.T.A. 74; Valley Tractor & Equipment Co., 42 B. 
T.A. 311. 
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* * * The test in such cases is whether the 
right of the stockholder has so matured as to 
subject the dividend credited on the corpora- 
tion’s books to the complete control of the 
stockholder and remove it from the control of 
the corporation. Whenever that test is satis- 
fied, the book credit is regarded as the equiva- 
lent of cash and constitutes payment of the 
dividend. * * * [R. H. Bouligny, Inc., 45 B.T. 
A. 456]. 

We are of opinion that the test has been satis- 
fied by the crediting of the dividend to the share- 
holders on September 11, 1930, and as it was nay- 
able on December 15, 1930, the shareholders had 
complete control from that date, as is apparent 
from their directed disposition of the dividend in 
1933 without further corporate action. TThe dis- 
tribution, therefore, was made in the fiscal year 
ended June 30, 1931, and a fortiori the corporate 
surplus was then reduced. 

In accordance with the stipulation we find that 
$104,610.56 of the dividend of $800,000 received 
by petitioner in 1942 constituted a distribution of 
earnings and profits. 

Reviewed by the Court. 

Decision will be entered under Rule 50. 

Hill, J. dissents. [41] 

Disney, J., dissenting: The majority view has 
two bases: First, 1t is held that the declaration of 
a dividend in 1930 and debit thereof to surplus 
on the corporation’s journal created the relation 
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of debtor and creditor between the corporation and 
the stockholders, and decreased the surplus: that, 
therefore, the stockholder, for purposes of the ques- 
tion here, may be considered as receiving the divi- 
dend though there has been no payment, either ac- 
tual or constructive, that the cases requiring such 
payment, actual or constructive, apply only to ques- 
tions of taxability of the dividend in the hands 
of the stockholders, and not here, where the question 
is to effect of the dividend on corporate surplus, and 
that the dividend declared in 1930 reduced the 
accumulated earnings and profits. Second, it is held, 
in the alternative, that in fact there was construc- 
tive receipt of the dividend by the stockholders, the 
dividend declared having been entered on the cor- 
poration’s ‘‘dividend payable’’ account on the cor- 
porate ledger, where each stockholder’s proportion- 
ate part was credited in his name, although the 
amounts shown in journal and ledger as credits 
to the shareholders individually, were not credited 
in their individual running accounts with the cor- 
poration. (Hach shareholder had a running aecount, 
reflecting debit and credit entries and the amounts 
of shareholder’s indebtedness to the corporation 
varied greatly, but the dividend was not reflected 
on such accounts. ) 

J think it clear beyond controversy that the al- 
ternative basis of decision is without foundation. 
Quoting Valley Tractor & Equipment Co., 42 B. 
'T.A. 311, the majority opinion recognizes that the 
test 1s complete control by the stockholder over the 
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dividend, and removal of control from the corpora- 
tion. It is obvious that the corporation had not 
lost, nor the [42] stockholder acquired, control over 
the dividend. Credit to ‘‘dividends payable’’ on the 
corporate books transferred no more control to 
the stockholder than an entry of ‘“‘bills payable’’ 
or ‘‘notes pavable’’ transfers control to the payee. 
The matter is solely that of mtra-corporation book- 
keeping. Logically, a showing is required that the 
stockholder could get his money at any time with- 
out possibility of denial by the corporation. This 
is indicated by the cases relied on by the majority. 
In the Val!ey Tractor case checks were issued to 
the sharelslders. In Valley Lumber Company of 
Lodi. 12 W.VA, 423, it wes showne that the sdimie 
dend was erodited to the individual accounts of 
the shareholders and that on such accounts none 
of the stockholders was indebted to the corporation. 
In Atlantic Land Co., 43 B.T.A. 74, the dividend 
was credited to the stockholders ‘‘without restric- 
tions as to withdrawals,’’ and the stockholders were 
informed by the president that the dividend was 
available to any shareholder who desired to receive 
it forthwith, and that the amounts would be cred- 
ited to each without restrictions as to withdrawals. 
In R. H. Bouligny, Inc., 45 B.T.A. 456, cited by 
the Valley Tractor case, the dividend was immedi- 
ately credited to the personal accounts of the stock- 
holders ‘‘who thereupon had the unrestricted right 
to withdraw the same.’’ T'he personal accounts had 
been maintained for a long time and the practice 


vs. Samuel Goldwyn a8 


had been to credit thereto and for the stockholders 
to make withdrawals as they needed money or the 
financial condition of the corporation permitted. In 
my opinion, it is just such a showing that is neces- 
sary to establish constructive receipt of a dividend, 
and such showing is wholly absent here. The [43] 
stockholders had no control whatever over the ‘‘div- 
idends payable’’ account. The fact that their names 
appeared thereon is of no import. In so far as 
the majority opinion relies on constructive receipt 
of dividend, I regard it altogether erroneous. 
Primarily, however, the majority are of the view 
that the declaration of the dividend ‘‘vested them 
[the stockholders] with a right to it which of itself 
reduced the corporate surplus.’’ I can subscribe to 
no such idea. Under section 115(c) of the Internal 
Revenue Code, a dividend is a ‘‘distribution’’ out 
of earnings and profits; therefore, until the earn- 
ings and profits are distributed, they remain as 
such, available for future distribution. The term 
means ‘“‘division or apportionment among several 
or many,’’ and synonymous are: apportionment, al- 
jotment, dispensation, disposal, dispersion, classifi- 
cation, arrangement—Webster’s New International 
Dictionary. To me the above does not permit us to 
consider a declaration of dividend, accompanied 
merely by bookkeeping entries reducing surplus, as 
a distribution of earnings and profits. In no real 
sense were they distributed. To so hold is to give 
more bookkeeping entries weight which is nowhere 
else accorded to them. Real facts, not bookkeeping 
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entries, control the determination of taxable in- 
come. Doyle v. Mitchell Bros. Co., 247 U. 8. 179; 
BL. F. Goodrich Co., 1 T.C. 1098. We held in F. J. 
Young Corp., 35 B.T.A. 860; affd., 103 Fed. (2d) 137 
that book entries transferring surplus to a no-par 
stock account in order to increase the stated value 
did not diminish the corporate earnings or profits 
available for dividends, saying in part: ‘“‘The book 
entries took nothing from the corporation and gave 
nothing to the stockholders.”’ Surely the same is 
true here. In [44] Inland Development Co. v. Com- 
mission, 120 Fed. (2d) 986, the directors of a cor- 
poration resolved that a dividend be declared and 
an entry was made on the corporate books charging 
the earned surplus account with $53,125 and credit- 
ing that amount to the account of the sole stock- 
holder, which on its books credited dividends re- 
ceived. The court said, ‘*’The nomenclature of the 
Board of Directors did not determine the essence 
or nature of the action taken. Calling it a dividend 
did not make it so.’’ It was held that the transac- 
tion was not a dividend, but a sale of oil. In J. W. 
Thompson, 10 B.T.A. 390, a charge was made to 
surplus to cover a purchase made by the sole stock- 
holder of a corporation. It was held that despite 
such charge and the designation as dividend in the 
return, there was no dividend. In Pullman, Inc., 8 
T.C. 292, we said that the fact that a corporation 
treated a distribution as from capital, rather than 
from earnings and profits, as to which no change 
was shown, was not controlling on the question 
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as to whether there was the equivalent of a dis- 
tribution of a taxable dividend. 

That bookkeeping, and particularly entries as to 
surplus, ete., in connection with dividends and the 
present question, is not determinative, seems to me 
well and definitely settled in Edwards v. Douglas, 
269 U. S. 204. Construing section 31(b), added by 
section 1211 of the Revenue Act of 1917, as to cor- 
porate distributions from undivided profits or sur- 
plus, the Court said: 

Congress did not use the words ‘‘surplus 
account’’ or ‘‘undivided profits account.’’ Its 
language is ‘“‘undivided profits or surplus.’’ 
ee 

Later, referring to Congress and its intent: [45] 

* * * Its general aim was clearly to make 
the dividends, in whatever vear paid, bear the 
tax rate of the year in which the profits of 
which it was a distribution had been earned, 
and for this purpose to treat as a unit the 
profits of the whole tax year. In providing 
measures for the attainment of that aim, it 
could be of no practical significance whether, 
at the time of the payment of the dividend, 
these profits appeared in a surplus or undi- 
vided profits account (as the profits earned 
within part of a year would, where a corpora- 
tion closed its books monthly, quarterly, or 
semi-annually) or whether they still rested as 
current earnings without formal determination 
or specific allocation. 
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I think, therefore, the debit to surplus on the cor- 
porate journal is greatly overweighed by the ma- 
jority view. 

That declaration of a dividend is not sufficient 
for purposes of dividends paid credit is not sub- 
ject to question. There must be actual or construc- 
tive receipt by the stockholder. Why should the 
rule be different when the question is whether earn- 
ings and profits have been distributed? One section, 
27, says the dividend must be ‘‘paid’’; the other, 
115(a), says there must be ‘‘distribution.’’ A dif- 
ference seems to be based, I think, not on fact or 
effect, but upon mere words. We have, moreover, 
not limited the requirement that there be more than 
declaration of dividend to ‘‘dividends paid credit’’ 
eases. In Korfund Co., Inc., 1 T. C. 1180, the 
question was whether a stockholder was taxable in 
1928, when it was resolved that the net surplus 
be distributed in proportion to stock (with an 
agreement among the stockholders that the surplus 
be not withdrawn for four years), or in 1938, when 
the money was received. We held that the income 
was taxable in 1938, that mere declaration of divi- 
dend does not give rise to taxable mcome, com- 
menting, inter alia, that funds were not set aside, 
that (as here) surplus was not credited to the 
stockholders on their accounts, that the dividend 
was not subject to the unqualified demand of the 
stockholders, and [46] that the corporation exer- 
cised control over the funds. Here, it is clear, either 
that, as in the Korfund case, the stockholders vol- 
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untarily permitted the surplus to remain with the 
corporation, or that they could not do otherwise, 
having no control. In either case, under the Kor- 
fund case they would not be taxable until paid. 
Why adopt a different rule for purposes of saving 
that when the corporation distributed—to affect the 
taxability to the stockholder of distributed 
amounts? That, indeed, is the final question both 
here and in the Korfund case. Moreover, it is clear 
that here, as in the cited case, there was exercise 
of control by the corporation over the funds. 
‘Though on the journal there was debit to surplus, 
the corporation never went so far as to credit the 
amount to stockholders running drawing accounts, 
on which apparently there were constant entries, 
certainly debit and credit entries, and the amounts 
of stockholders’ indebtedness to corporation ‘*var- 
ied greatly from time to time.’’ Thus, the corpora- 
tion kept control as much as in Korfund. On the 
books for 1930 the amount was merely ‘‘payable,”’’ 
and on the income tax return for 1931 the amount 
was shown under ‘‘other liabilities’’ as ‘‘dividends 
payable.’’ Such records effectually, in my view, 
nullify any possible effect from a debit to surplus, 
for they show that in fact there was no segregation 
of amounts of earnings involved, in the corporate 
fisc, let alone a “‘distribution * * * out of’’ earnings 
and profits—as section 115(a) requires. That de- 
claration of dividend effects a relation of debtor 
and creditor, between corporation and shareholder, 
can not meet the “‘distribution’’ and ‘‘out of’’ earn- 
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ings test. In Hadley v. Commissioner, 36 Fed. (2d) 
543. we again note that mere declaration is not 
held sufficient—in a case not involving dividends 
paid [47] credit: for there it was held that within 
section 201(a) of the Revenue Act of 1918 [the 
precursor of, and in the same Janguage, so far as 
here pertinent, as section 115(a)], a mere declara- 
tion of dividend, without setting aside funds for 
payment, can not constitute either dividend or dis- 
tribution, and that, without a declaration, if cor- 
porate earnings are credited to the account and 
unqualified control of the stockholders, there was 
such distribution as caused taxation of the amounts 
as income. The case shows the over-importance 
which is ascribed to mere declaration or debit to 
surplus by the majority opinion here. The impor- 
tant element is distribution, and we see contrel by 
stockholder, through unqualified credit to his ac- 
count, again recognized as the test of taxability. 
The same question is ours here; the test of tax- 
ability. The same question is ours here; the test 
should be the same. 

In Lawrence v. Commissioner, 143 Fed. (2d) 
456, the court applied the test of absolute right of 
withdrawal of funds, on the same question and 
situation here presented, 1. e., as to effect of de- 
clared dividend on diminishing corporate earnings 
and profits. The direct question was whether in- 
come from a dividend paid in 1937 was taxable or 
nontaxable because from paid-in surplus. This de- 
pended upon whether the amounts had in 1913- 


vs. Samuel Goldwyn 45 


1917 been distributed as dividends and then paid 
back into paid-in surplus, or whether, instead, the 
funds had never left the corporation and were 
therefore paid from earned surplus, and there- 
fore as dividends, in 1937. During these years, 
1913-1917, the amount of the earnings was declared 
as dividend, but there was not actual payrnent. 
Though the amounts were placed to the credit of 
the various stockholders on the books of the cor- 
poration, from which withdrawals were made [48] 
[the stockholders here had no such credits, no such 
control], the court considered from the evidence 
that the declarations were not regarded as ‘‘termi- 
nating the corporation’s control over the money,’’ 
and that the so-called dividends ‘‘were not unauali- 
fiedly made subject to the demand of the sharehold- 
ers so as to be income to them when placed to their 
credit on the books’’; therefore the Circuit Court 
affirmed the Tax Court in holding that there had 
been no distribution in 1913-1917, so that there was 
taxable distribution from earnings in 1937. The 
point is that the court made the test, not declara- 
tion of dividend, but termination of corporation 
control over the funds by unqualified subjection to 
stockholders’ demand, and not the test primarily 
adopted by the majority here—creation of relation 
of debtor and creditor by dividend declaration. 
There was such declaration and creation of credi- 
tor-debtor relation in the cited case. The conclusion 
there can not stand with the majority opinion here. 
Mark that the question, as here, was whether pre- 
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vious alleged distributions had sufficed to diminish 
earnings available for dividends. If the test of un- 
qualified control bv stockholder was there properly 
applied, we must see that here the stockholders 
with no credit to their drawing accounts, and, just 
as in the cited case, not receiving the money, are 
in a weaker position in contending that there was 
distribution. 

I have not considered it necessary to reiterate 
what has been said in Emily D. Proctor, 11 B.T.A. 
235; Mason v. Routzahn, 275 U. 8. 175, and United 
States v. Phillips, 24 Fed. (2d) 195, on the subject, 
which I regard as decisive of this question contrary 
to the majority view, for the reason that thev hold 
that date of payment, not declaration of dividend, 
determines [49] taxability, therefore, here our ques- 
tion is merely whether under the decided cases 
there was something amounting to payment. Under 
such cases there was not. I dissent. 

Black, Harron, and Opper, JJ., agree with this 
dissent. [50] 
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The Tax Court of the United States 
Washington 


Docket No. 8770 
SAMUEL GOLDWYN, 


Petitioner, 
Vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
ORDER 


For good cause shown of record, it is 

Ordered that the last sentence in the first full 
paragraph on page 6 of the Opinion in the above- 
entitled proceeding, promulgated September 30, 
1947, and Teperted m 9 T. C. ........ , reading: 


‘‘In its consolidated return for 1933 Art 
Cinema Corporation, of which Feature Pro- 
ductions, Inc., was a subsidiary, reported re- 
ceipt of the dividend of $136,327.17.”’ 


be deleted and that there be substituted in leu 
thereof the following: 


‘In its consolidated return for 1931 Art Cin- 
ema Corporation, of which Feature Produc- 
tions, Inc., was a subsidiary, reported receipt 
of the dividend of $136,327.17.” 


/s/ BOLON B. TURNER, 
Judge. 


Dated October 24, 1947. [51] 
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The Tax Court of the United States 
Washington 


Docket No. 8770 
SAMUEL GOLDWYN, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the Court’s Findings of Fact and 
Opinion, promulgated September 30, 1947, the par- 
ties herein having filed a computation of tax on 
October 31, 1947, it is 


Ordered and Decided: ‘That there is no defic- 
iency in income and victory tax for the calendar 
vear 1943. 


Entered November 17, 1947. [52] 


(Seal) /s/ LUTHER A. JOHNSON, 
Judge. 
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Tax Court of the United States 
Docket No. 8770 
SAMUEL GOLDWYN, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Courtroom 5050, Grand Central Terminal Bldg., 
70 Hast 45th Street, New York, N. Y., 
November 4, 1946, 2 p.m. 


Met pursuant to notice. 
Before: Luther A. Johnson, Judge. 


Appearances: Ferdinand T’annenbaum, Esq.. Z. 
N. Diamond, Esq., and George Lewis, Esq., 20 Ex- 
change Place, New York City, N. Y., appearing for 
petitioner. Wiliam A. Schmitt, appearing for re- 
spondent. [55] 


PROCEEDINGS 


The Clerk: Docket No. 8770, Samuel Goldwyn. 

The Court: State your appearances for the rec- 
ord. 

Mr. Tannenbaum: ferdinand Tannenbaum, Z. 
N. Diamond, George Lewis, appearing for peti- 
tioners. 

Mr. Schmitt: William A. Schmitt, for respon- 
dent. 

The Court: You may proceed. 
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Mr. Diamond: If your Honor please, this case 
involves a deficiency in income tax in the amount 
of $117,688.18 for the taxable year ended Decem- 
ber 31, 1943. . 

The tax liability arises from the Commissioner’s 
treatment of a distribution made in the year 1942, 
in the sum of $800,000. 

The Commissioner’s position and the taxpayer’s 
position varies on one point, which is as to what 
portion of that distribution, admittedly made in 
1942 in the amount of $800,000, represents a dis- 
tribution of earnings and profits and what portion 
of that distribution represents a return of capital. 

We have stipulated for the Court what the alter- 
native amounts would be, in the event the Court 
makes findings which I will go into in just a mo- 
ment, so that there won’t be any evidence required 
in order to compute earnings and profits as of anv 
particular period. [56] 

The question of how much of the distribution 
of $800,000 represents a distribution of earnings 
and profits of the distributing corporation and how 
much represents in effect a return of capital to 
the respective distributees depends, in its turn, 
upon the effect on the earnings and profits of the 
distributing corporation, which is United Artists 
Studios Corporation, of a prior distribution made 
pursuant to a declaration of a dividend in Septem- 
ber of 1930. 

The position of the petitioner is that this declara- 
tion of a dividend, made in 1930, in September, 
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1930, made payable on December 15, 1930. in effect 
reduced in the year 1930 the amount of earnings 
and profits of the corporation at a point of time 
not later than the payable date. 

In other words, petitioner’s position is hased 
upon what we conceive to be the classical effect. on 
the earnings and the profits of the corporation, 
of the declaration of a dividend. 

We say that when that dividend was declared 
in September, 1930, made payable to stockhoiders 
of record on September 10, 1930, the dividend 
declaration having been made on September 11, 
1930, the dividend being made payable pursuaut to 
the resolution of the corporation on December 15, 
1930—we say that the effect of that [57] dividend 
was to segregate out of the earnings and profits 
of the corporation the amount of that dividend 
declaration, that at that time the corporation had 
in effect changed the relationship between itself 
and its stockholders in so far as that dividend was 
concerned, from that of a stockholder and a cor- 
poration to a creditor and a debtor, in the amount 
of the declaration; that if that corporation had 
tried to rescind that dividend declaration at some 
later date it could not have done so. 

We say that as a result of that fact the divi- 
dend declaration of September 11, 1930, reduced 
available earnings and profits of the distributing 
corporation—that is, the declaring corporation— 
at a period of time not later than the 15th of 
December, 1930, when the dividend was, by its 
terms, made payable. 
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We say in addition to that, that if as a matter 
of law that position be not sustained, if it be held 
that the actual date of payment to the stockholder 
is the controlling date so far as the reduction of 
earnings and profits is concerned, then we say that 
the dividend was actually paid at a date not later 
than December 15, 1930, and we will introduce 
evidence to show that fact. 

And that, in essence, your Honor, I think is the 
issue here. In other words, the taxability of the 
1942 distribution depends on the effect on the earn- 
ings [58] and profits of the 1930 dividend. 

The Court: Counsel for respondent? 

Mr. Schmitt: This is not a very complicated 
case, your Honor, from a factual point of view, and 
counsel for petitioner has, in his statement of the 
position which petitioner will take, pretty well 
covered what the issue is. 

Of course, the respondent takes the view that the 
amount of earnings and profits available for a 
dividend is determined as of the date of payment, 
rather than the date of declaration. 

Factually, the situation is this, that on Sentem- 
ber 11 a declaration was made by this cornora- 
tion— 

The Court: You mean September 11, 1930? 

Mr. Schmitt: 1930—payable to stockholders of 
record on September 10, 1930, payable on Decem- 
ber 15, 1930. 

As a matter of fact, we think the evidence will 
show that notwithstanding this declaration fixing 
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a specific time for payment, the dividend was not 
paid until 19Se: 

The Court: Will there be any evidence of any 
payment made on December 15, 1930, of dividends ? 

Mr. Schmitt: There will be no direct evidence 
that there was any payment made on December 
15, 1930. [59] 

I do not know what implications or what con- 
clusions counsel may draw in that respect. We do 
not think that there was any payment, any re- 
ceipt by the stockholders, either actual or construc- 
tive, in 1930. The only time that they received any- 
thing was in 19383. 

The Court: 1933 or 1943? 

Mr. Schmitt: 1933. 

T might say that in 1942, if your Honor please, 
$800,000 was distributed to the instant taxpayer, 
and it is to trace these accumulated earnings or 
profits back durimg these years, 1930 and 1933, 
that gives rise to the tax in question. 

The tax in the deficiency, however, is 19438. But 
1942, the income when adjusted, being greater than 
the income in 1943, it is really what happened in 
1942 that counts in this controversy, although the 
deficiency will be 1943. 

We have some of the facts stipulated, and others 
will be subject to proof and some documentary 
exhibits. 

Mr. Diamond: If your Honor please, at this 
time I should like to offer on behalf of petitioner 
and respondent stipulation of facts. 
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The Court: It will be received and marked as 
an exhibit. 

Mr. Diamond: Jf your Honor please, there is 
[60] one procedural matter that I would like to 
have disposed of before we start with our testi- 
mony. 

We filed an amended petition—I believe it was 
on October 23—changing the original petition in 
one material respect. 

That amended petition was sent to the Tax Court 
with a motion asking leave to file. 

I understand that motion has not yet been dis- 
posed of. 

The Court: Is there any objection to the motion 
being granted ? 

Mr. Schmitt: I would like to see the motion. 

If your Honor please, I understand that it came 
into the office this morning, in my absence, and I 
have not seen it. I would like to see it just to re- 
fresh myself at this juncture. I was anticipating 
receiving it before this. 

(The Clerk hands document to Mr. Schmitt.) 

Mr. Schmitt: I am sorry to delay the Court on 
this. 

The Court: That is all right. 

Mr. Schmitt: Counsel, what was that change? 
Could you point it out for me? 

(Mr. Diamond complies with Mr. Schmitt’s 
request.) [61] 
My. Schmitt: That is the only change? 
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Mr. Diamond: That is the only change. 

Mr. Schmitt: Jf your Honor please, the other 
dav counsel at a conference we had in his office 
showed me the proposed amendment that he was 
going to make, and I saw it at that time. But I 
did not have a chance to study it thoroughly and 
I did not do more than casually read it. 

T notice now, as I glance over it, and in view 
of the opening statement by counsel for petitioner, 
a new light has come into the picture, a new aspect, 
a new angle, and I do not want to agree to this 
amendment. 

The original petition, if your Honor please, on 
page 3, paragraph 5, subparagraph B reads as 
follows: 

‘On September 11, 1930, the board of di- 
rectors of Samuel Goldwyn Studios declared 
a cash dividend of $203,091 at the rate of $21 
a share to stockholders of record as of Sep- 
tember 10, 1930, payable December 15, 1930. 
Such dividend was paid as follows: 

‘($185,327.17 on May 27, 1933. 

‘($17,763.83 on June 29, 1933.”’ 

The proposed amendment, paragraph 5-B, the 
first sentence thereof, is the same. 

The second one makes this substitution: [62] 

‘Such dividend was distributed to the stock- 
holders on September 17, 1930.”’ 

The first one, as your Honor will note, said that 
the dividend was paid on those respective dates. 
Now this one comes along and purports to make 
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a change and use the word ‘‘distributed’’ on that 
latter date, 1933. 

There may be some legal effects and conclusions 
to be drawn from the difference in wording there, 
the word ‘‘paid’’ on the one hand, and the other 
word ‘‘distributed’”’ on the other. 

For that reason, especially at this stage of the 
proceeding, I do not know just what proof counsel 
will attempt to present. 

For instance, the stipulation as we have filed it 
has a gap in there inasmuch as no reference is 
made in the stipulation, it being a partial stipula- 
tion, to the mechanics of what was done with this 
$203,000 odd. That was to be supplied by proof, 
and if the admissions of the pleadings, the petition 
and the answer are stricken out, which said they 
were paid, it might be, depending upon the proof 
or lack of proof or failure to prove on the part 
of the petitioner—the burden might be passed to 
the respondent to fill in that gap. 

The Court: I do not think the pleadings should 
be amended so as to shift the burden. I do not see 
any [63] special reason for it. 

Yet, at the same time, I think petitioner ought 
to have the right to see that no injustice is done 
to it. 

Mr. Schmitt: We have, if your Honor please, 
only filed a partial stipulation here. 

The Court: I think if the motion should be 
eranted to amend the pleadings—would it elimin- 
ate the suggestion you made with reference to 
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prejudice to the respondent if he should be per- 
mitted to amend his answers to conform to the 
amended pleadings of the petitioner? Could your 
interests be taken care of in that way? 

Mr. Schmitt: JI think that would take care of 
it, if your Honor please; if I enter a general de- 
nial. 

The Court: In other words, J think respondent 
should have the right to see that the answers be 
amended to meet the amended pleadings of the 
petitioner. 

Mr. Schmitt: I do not know, if your Honor 
please, what my particular rights are in the prem- 
Ses. 

Here we have an allegation in the petition and 
an admission in the answer. Whether that has 
erystallized that particular issue or not, or whether 
they can unscramble the eggs— 

The Court: I think the change in the pleadings 
would eliminate any crystallization. [64] I think if 
they do amend, your rights should be protected, too. 

Mr. Diamond: If your Honor please, I think 
I might clear it up by saying this, that the only 
change made in the amended petition is to change 
the recited date of payment, of distribution of this 
dividend, from 1933 to 1930. 

We discovered, in the course of negotiations, in 
stipulations and im the course of developing evi- 
dence to fit in, to see whether we could prove cer- 
tain allegations that we wanted to that actual pay- 
ment was made, according to our interpretation 
of the facts, in 1930. 
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I looked at the petition and saw that we had 
pleaded there that payment had been made in 1933, 
although I think counsel is in error in stating that 
it was admitted. 

I do not believe it was. J think it was denied. 

Mr. Schmitt: I have the answer here. 

Mr. Diamond: I do not think it makes any 
difference, your Honor. 

The Court: What about the question that coun- 
sel for respondent raised, that instead of ‘‘paid”’ 
you used the word ‘‘distributed’’? Did you attach 
any significance to that? 

Mr. Diamond: I did not at the time, your [65] 
Honor. I merely felt that the word ‘‘distributed’’ 
was more correct technically, because the Internal 
Revenue Code uses the word “‘distributed.’’ 

The Court: You mean you thought it would be 
more accurate ? 

Mr. Diamond: That is correct. So I thought the 
only thing for me to do was to amend the petition 
to make it conform to the pleadings. 

Mr. Schmitt: There is more than that. The 
amendment says, ‘‘Such dividend was distributed,”’ 
and so forth; and the petition, ‘‘Such dividend was 
paid in 1933.”’ 

That is quite a material difference. It is a dif- 
ference not only of three years, but of meaning. 

Mr. Diamond: I do not predicate any distinction 
on the use of the word ‘‘distributed,’’ your Honor, 
and as far as Mr. Schmitt is concerned I am per- 
fectly content to use either term. 
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The Court: And you do not undertake to shift 
the burden ? 

Mr. Diamond: No, sir; merely that we have to 
prove that the distribution was made in 1930. 

The Court: I think the pleadings should not be 
changed, except by consent of counsel. 

Mr. Schmitt: My denial of the new allegation 
[66] of 1930 would not change the situation in 
respect of 1933. I still would have to go forward 
with proving that 1933 distribution or payment. 
That is the difference there, if your Honor please. 
Denial will not solve that situation. 

The Court: I am not entirely familiar with the 
rules in reference to making pleadings, but would 
amendment of the pleadings leave you in the same 
situation, so that your rights would be the same? 

Myr. Schmitt: No, sir. If I had denied the orig- 
inal and no attempt was made to change it, they 
would have to go forward and prove the 1933 pay- 
ment or distribution. 

The Court: Is there any way, through agree- 
ment of counsel, by which that can be done under 
the rules? | 

Mr. Diamond: If your Honor please, I am not 
quite clear on what Mr. Schmitt is basing his ob- 
jection on. 

We determined, in the course of preparing for 
trial, that our 1933 allegation of payment was in- 
correct. We determined, under our interpretation 
of facts, that 1930 was the date of payment. 

I would think that I would have the right to 
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make that amendment at any time prior to the trial 
without in any way affecting the Government's 
rights. In other words, if I think I have incor- 
rectly pleaded the facts, I [67] think almost as 
a matter of course this Court has traditionally 
permitted counsel to make the change. 

The Court: Rule 17 provides that: 

‘he petitioner may, as of course, amend his 
petition at any time before answer is filed. 
After answer is filed a petition may be 
amended only by consent of the Commissioner 
or on leave of the Court.’’ 

What the Court is trying to find out is whether 
or not, in exercise of its discretion in permitting 
filme of the amendment, it can be done in such 
a way as not to prejudice the rights of respondent 
or whether respondent by agreement or consent 
of petitioner’s counsel could restore the original— 

Mr. Diamond: Does your Honor mean by that 
that I have to bear the burden of proving what I 
think is wrong? 

Mr. Schmitt: No, but I think that you should 
bring in the factual data, the documentary proof; 
the journals, letters, ledgers or whatever they are, 
which we both know exist and which neither one 
of us denies, and that would make your case. 

You could put any interpretation on those docu- 
ments, ledgers, minutes and so forth, as you wish. 
But I do not want to have it come in and bring 
it in myself, [68] because that is not my original 
burden. 
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Mr. Diamond: We have it here, your Honor. 
All the evidence as to which Mr. Schmitt would be 
interested is here in court today. 

The only thing I am trying to get clear is whe- 
ther Mr. Schmitt wants me to bear the burden of 
proving a fact which I think is incorrect and as 
to which I have asked that my pleadings be 
amended. 

The Court: You think there was an error on 
your pleadings originally ? 

Mr. Diamond: Yes, sir. That is correct. 

Mr. Schmitt: I do not want to refer to the 
evidence in advanee, but there are certain incidents 
in the regular course of business, in the journal 
and ledger, which would show the mechanics which 
were done in 1933, and counsel has furnished me 
with photostats after showing me the originals of 
said documents. 

The conclusion to be drawn from those entries 
on the books, which may or may not show that it 
was 1930 that was intended rather than 1933—or 
they ipso facto might show that. 

But I still want those entries, and I think the 
Court is entitled to the whole picture. 

The Court: As I understand it, they will all be 
offered by the— [69] 

Mr. Schmitt: By the petitioner. 

Mr. Diamond: No, sir. That is one of the 
things I wanted to get clear. 

So far as we are concerned, the evidence is pretty 
much the same as it has been up to now. The facts 
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that are contained in the stipulation of facts are 
basically what we rely on, with additional oral tes- 
timony which we are going to adduce this after- 
noon. 

Looking at those facts, however, as they appear 
in the stipulation, we have determined that as a 
matter of evidence the evidence shows that the 
correct date of payment is not 1933 but 1930. 

In that posture of the case I thought that I had 
a right to conform my pleadings to the proof. After 
all, the pleadings are not evidence. The proof is 
the thing that counts with the Court, and I did 
not want to go to this Court with an allegation of 
payment in 1933 and then tender to this court evi- 
dence of payment 1n 1930. 

If that is correct, if I was wrong in my original 
allegation as to payment in 1933 I would think that 
I would have the right to conform my pleadings 
to the proof that I am about to make. 

If that is true I do not think Mr. Schmitt has 
the right to say to me that I have entered into a 
contract [70] with the Government to keep that 
original allegation in my pleadings, and that if I 
take it out I have to support with evidence what 
I think is the right allegation. 

The Court: If your pleadings would show 1933 
and your proof 1930, there would be a variance. 

Mr. Diamond: Yes, sir. 

The Court: So it is necessary for you to con- 
form the pleadings to the proof. But it was your 
oversight and neglect to that originally. 

Now, if you did it as of this date, why couldn’t 
it be considered as of this date as if you had done 


it right originally ? 
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Mr. Diamond: If your Honor please, we have 
all the evidence that Mr. Schmitt would need to 
prove the 1933 date if he thinks that date is ma- 
terial. I do not think it is. 

Mr. Schmitt: If your Honor please, this issue 
cannot be tried before this Court without all of 
these book entries coming into the record. I do 
not care whether it 1s petitioner’s side or respond- 
ent’s side. It would not be fair to this Court for 
the journal and ledger entries in 1933 to be with- 
held from the Court. 

The question is who is going to present those. 
It is the integral part of the same transaction, re- 
gardless of what interpretation is put on it. [71] 

Who is going to present that? 

In the original petition and answer that burden 
was on the petitioner. He alleged, and respondent 
admitted. 

Now he wants to switch that around at the elev- 
enth hour and offer these things to the respondent 
to make it the respondent’s burden. 

I will make this suggestion, because I do know 
that it is absolutely necessary for your Honor to 
have this evidence. You could not render a de- 
cision without having this factual data. 

We might agree to put it 1n as a joint exhibit. 

The Court: Could that be done? 

Mr. Diamond: JI do not agree with counsel, in 
saying you have got to have that to make a de- 
cision. 

We say the payment was made in 1930. If that 
is true then the deficiency has to be expunged to 
give effect to that. 
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If we had originally in our petition pleaded 1930 
that would have been our original pleading. I take 
it counsel could not have made me prove, by my 
evidence and witnesses a different day. 

And today he is trying to put me in that position. 

The Court: I do not see that there is so much 
[72] importance in the question of who offers the 
testimony. Jt strikes me that that is a matter the 
Court will have to control. 

Mr. Schmitt: I was just going to say that your 
Honor might reserve the ruling of the Court on 
this and we will go ahead on it, and then you can 
make that ruling. 

The Court: Yes, we will go ahead. 

Mr. Schmitt: The issue now is on the motion to 
amend. 

The Court: ° Yee: 

Mr. Schmitt: To which the respondent objects. 

Mr. Diamond: Let me see if I can do this, your 
Honor. 

IT think that basically we get down to certain 
entries made in 1983. We have those entries here 
in court. We could not agree on a stipulation in 
respect to the conclusions to be drawn from those 
entries. 

IT think it would be perfectly all right if Mr. 
Schmitt’s concept of that issue is pretty much the 
same as mine, to offer those entries into evidence 
as a joint exhibit. 

The Court: All right, that will be offered by 
both parties without prejudice. 

Mr. Schmitt: And I would hke for my objection 
to this to be ruled on. 
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(Documents referred to were marked Joint 
Exhibits 1-A to 3-A and received in evidence.) 

[Joint Exhibits 1-A to 3-A are set out in full 
at page 145 of this printed record. | 

The Court: With the understanding that that 
exhibit will be offered as a joint exhibit I will grant 
the motion to amend. 

Mr. Schmitt: And I wish also to record then 
a general denial by the respondent, if your Honor 
please. 

The Court: Counsel for respondent will be 
granted the Court’s permission to amend his answer 
to conform with the amended pleadings. 

Mr. Diamond: May I call my first witness, your 
Honor ? 

The Court: Yes. 

Mr. Diamond: Mr. Ezzell. 


MARVIN A. EZAZELL, 


called as a witness in behalf of the petitioner, hav- 
ing been first duly sworn, testified as follows: 


Direct Examination 


The Clerk: State your name for the record, 
please. 

The Witness: Marvin A. Ezzell, E-z-z-e-1-]. 
By Mr. Diamond: 

Q. Mr. lizzell, what is your present occupation ? 

My present occupation is that of vice president 
of Samuel Goldwyn Productions, Inc., and general 
manager of Samuel Goldwyn Studios, formerly 
known as United [74] Artists Studio Corporation, 
Ltd. 
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Q. Will you state what your occupation was 
prior to your present capacities ? 

A. Commencing with January, 1932, 1 was audi- 
tor for United Artists Studio Corporation, Ltd., 
and thereafter and successively I was business man- 
ager, executive manager and general manager of 
that concern. 

Prior to 1932 I was auditor for Feature Produc- 
tions, Inc., Ltd., and prior to being auditor of that 
company I was assistant auditor. 

I became auditor of that company in September, 
1929. 

Q. Is it correct to say that from at least 1929 
to the present time you have been considerably 
active in the motion picture industry? 

A. Yes. 

Q. Are you familiar with the production end 


of that industry ? A. Completely, I think. 
Q. You referred to United Artists Studio Cor- 
poration— 


Mr. Diamond: I think I might point out to 
your Honor at this time that that is the name of 
the declaring corporation; that is, the corporation 
that declared the dividend upon which we are here 
at issue. [75] 

By Mr. Diamond: 

Q. Has that corporation— 

The Court: Was that the predecessor corpora- 
tion of the petitioner corporation ? 

Mr. Diamond: Yes. It was then known as 
United Artists Studio Corporation. 
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The Court: When was the name changed; in 
1932? 

By Mr. Diamond: 

@. When was the name changed from United 
Artists Studio Corporation to Samuel Goldwyn 
Corporation, Mr. Ezzell? 

A. To the best of my recollection in 1939. 

The Court: And the present corporation did 
not come into being until 1939? 

The Witness: At the present time the business 
of that corporation 1s not operated as a corpora- 
tion. 

The Court: The name is that of an individual, 
isn’t 1t? 

Mr. Diamond: I beleve that is being operated 
by Mr. Goldwyn as an individual, your Honor. 

The Court: He is the petitioner in the case as 
an individual? 

Mr. Diamond: Yes, he is. 

The Court: Is he the sole shareholder? [76] 

Mr. Diamond: I do not know. 
3v Mr. Diamond: 

Q. Could you answer that, Mr. Ezzell? 

A. Is he the sole shareholder of what? 

Q. Of Samuel Goldwyn Studios. 

A. It is not a corporation. It is a firm name, 
doing business under the style and firm name of 
Samuel Goldwyn. 

The Court: Is the other firm you mentioned: 
is that a corporation? 

The Witness: Samuel Goldwyn Studios, the 
California corporation, was dissolved. 
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The Court: When was it dissolved? 

The Witness: In 1944. 

Mr. Diamond: We stipulated, your Honor, that 
December 14, 1942, petitioner became the owner of 
all the outstanding capital stock of Samuel Gold- 
wyn Studios, which is the same as the United 
Artists. 

The Court: One is the successor of the other? 

Mr. Diamond: That is right; successor in name. 
By Mr. Diamond: 

Q. Mr. Ezzell, when we talk about ‘‘Studios,”’ 
Samuel Goldwyn Studios and studios of United 
Artists Corporation, what do we mean? Could you 
tell us what the [77] physical layout of this corpo- 
ration has been from 1930 to this time? 

A. Physically it consists of approximately an 
area of 18 acres, and on the land there existed, in 
1930— 

Mr. Schmitt: May I interrupt you, please? 

If your Honor please, I object to this line of 
testimony. I do not think it is material to the 
issue. 

I do not wish to interrent contmuously— 

The Court: J think the Court wants to get the 
entire picture of this situation. This is, as I under- 
stand, just introductory in the issue involved. 

Objection overruled. 

A. (Continuing): In 1930, on the particular 
land in question, there existed seven— 

The Court: Where is this land located? 

The Witness: This land is located in Holly- 
wood, California. 
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A. (Continuing): —there existed seven so- 
called stages, having an aggregate square footage of 
approximately 100,000 square feet, along which 
motion pictures are photographed. These are 
soundproofed stages. 

There also existed several office buildings, cut- 
ting rooms for cutting film, projection rooms for 
viewing film, a still department for developing still 
photographs, a sound recording building, a plaster 
shop, [78] blacksmith shop, electrical shop, paint 
shop, carpenter shop or mill, property shop for 
the manufacture of various properties, makeup, 
hairdressing departments and facilities for manu- 
facturing wardrobe, storing and issuing wardrobe, 
garages and practically everything incidental to 
a small manufacturing enterprise manufacturing 
sets and equipment of all kinds necessary in the 
production of motion pictures, together with vaults 
for storage of film and cameras and other equip- 
ment. 

There were also, I believe I mentioned, several 
office buildings housing the personnel of the studio 
company and housing the personnel of the custom- 
ers of the studio company who produce pictures 
on its premises. 

Subsequent to 1930 there was erected an addi- 
tional stage, having an area of about 28,000 square 
feet, and also an additional office and dressing room 
structure, together with numerous smaller struc- 
tures, all of which exist today. 

By Mr. Diamond: 
Q. Mr. Ezzell, I think you stated that you be- 
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came auditor for Feature Products. Did you state 
the date on which you became auditor for Feature 
Productions ? 

A. I think in September, 1929. 

Q. And what was the relationship between Fea- 
ture Productions and United Artists Studio? [79] 

A. It was a dual relationship. Feature Pro- 
ductions was a controlling stockholder of United 
Artists Studio Corporation, Ltd., and was also a 
tenant of United Artists Studio Corporation, Ltd., 
leasing space and facilities and equipment from 
United Artists Studio Corporation, Ltd., for use 
by itself in the production of motion pictures which 
it produced. 

Q. Was your answer given with respect to the 
year 1930? A. Yes. 

Q. Where were their offices located ? 

A. The offices of Feature Productions, Ince., 
Ltd., were located in an office building on the prem- 
ises of United Artists Studio Corporation, Ltd. 

Q. Was that on the premises of the studio that 
you just deseribed ? A. Yes. 

@. Where did you perform your duties in 1930? 

A. J performed my duties in an office in the 
building occupied by Feature Productions, Inc. 

Q. Could you tell us how much stock Feature 
Productions owned in United Artists Studio Cor- 
poration, Ltd., in 1930? 

A. In 1930 Feature Productions owned 6491.77 
shares and an agreement to purchase an additional 
2179.23 [80] shares, owning, itself, outright about 
66 per cent of the outstanding common capital 
stock, and having under agreement to purchase ap- 
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proximately 23 per cent of the outstanding stock, 
an aggregate of about 90 per cent. 

Q. Who were the stockholders of Feature Pro- 
ductions ? A. Art Cinema Corporation. 

@. Could you tell us what the activities of Fea- 
ture Productions were in 1930? 

A. In 1930 Feature Products was engaged 
solely in the business of producing motion pictures. 

Mr. Schmitt: If your Honor please, I again 
wish to object. 

The Court: I think we had better get all the 
data, though I think we are going too much into 
detail. 

Mr. Diamond: If your Honor please, if you 
will, I would hke you to bear in mind the fact that 
on September 17, 1930, we say that what was done 
by United Artists Studio Corporation, Ltd., con- 
stituted payment or the distribution of the divi- 
dends to the stockholders. 

The Court: All right, go ahead. 

By Mr. Diamond: 

Q. In what business was United Artists Studio 
Corporation, Ltd., engaged in 19302 

A. In the business of owning and maintaining 
and [81] operating a so-called rental or service 
studio, supplying space, equipment, facilities, labor 
and personnel to producers of motion pictures, pri- 
marily to its stockholder-producers. 

@. You say that it rented its studio facilities to 
its stockholder-producers ? A. That is right. 

Q. Could you tell us on what basis the rentals 
were fixed ? 

A. At the beginning of each fiscal year of the 
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studio corporation a forecast was made of the prob- 
able amount and number of pictures, measured in 
terms of photographing days and physical require- 
ments of the pictures and a statement was made of 
the probable income to be expected from that vol- 
ume of production. 

Mr. Schmitt: Your Honor, I do not want to 
appear captious, but the basis for the rental be- 
tween these various tenants, I think, is going too 
far afield for the lawsuit involved. 

The Court: What is the relevancy of the ques- 
tion just asked? 

Mr. Diamond: I want to show the nature of the 
distributing corporation, your Honor, in 1930, the 
relationship between the corporation and its stock- 
holders at that time, the sources of its income, its 
activities and [82] vis-a-vis of those of its stock- 
holders. 

In other words, I want to show your Honor that 
as a matter of fact this was a co-operative enter- 
prise run by the stockholders in effect, so that the 
stockholders produced motion pictures, and they 
used the facilities of United Artists Corporation. 

I think that fact is highly important in my de- 
velopment of the case, that in the circumstances 
of what happened on September 17, 1930, there was 
in effect a payment of that dividend to the stock- 
holders. 

IT think that becomes highly important in any 
case. 

The Court: Go ahead. The Court overrules the 
objection. 

Mr. Schmitt: Your Honor, do you wish me to 
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object further, or will you consider that I have 
made these objections ? 

The Court: Yes. 

A. Stated briefly, the rates were set in such 
fashion as to take care of the overhead and expense 
of the corporation, allow a reasonable return of 
approximately 7 per cent on the invested capital, 
provide for amortization and depreciation and build 
up some surplus. 

By Mr. Diamond: 

(). Did the stockholders of United Artists Stu- 
dio [83] Corporation, Ltd., have first call on its 
facilities ? A. They did. 

(. In 1930 who would you say were the main 
lessees ? 

A. Feature Productions, Inc., Ltd., and Samuel 
Goldwyn, Inc., Ltd. 

Mr. Schmitt: Would you mind repeating that 
question ? 

Mr. Diamond: In 1930 who would you say were 
the main lessees of United Artists Studio Corpo- 
ration, Ltd. 

The answer was, Samuel Goldwyn, Inc., Ltd., 
and Feature Productions, Ine., Ltd. 

Mr. Schmitt: If your Honor please, I object 
to that. 

Q. This witness has not shown that he had any 
official capacity with United Artists Studios until 
1932, and he is attempting here to testify about the 
internal business affairs of this corporation in 1930. 

The Court: The witness was connected with one 
of these concerns in 19297? 
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Mr. Diamond: Yes. 

Mr. Schmitt: That is the Feature Productions. 

Mr. Diamond: The witness testified, I think, 
your Honor, that he was auditor for the controlling 
stockholder of the distributing corporation in 1930, 
that he performed his functions on the studio lot. 

The Court: If he knows, he can testify. Cross 
examination can develop it further. 

If you do know, say so. 

By Mr. Diamond: 

@. Mr. Ezzell, in the answers you have given 
me so far, have they been based upon your own 
knowledge? A. Yes. 

Q. In your own knowledge which of the two eor- 
porations that you mentioned used the facilities of 
the studios more in 1930? 

A. Feature Productions, Inc., Ltd. 

Q. Could you tell us if you know how United 
Artists Studio Corporation, Ltd., acquired the fa- 
cilities that it rented to its stockholders? In other 
words, how did it aequire the studio? 

A. United Artists Studio Corporation, Ltd., ac- 
quired in 1926, the year of its incorporation, the 
facilities—the premises and facilities which pre- 
viously had been owned and operated as Pickford- 
Fairbanks Studios Company. They acquired the 
land under a leasehold arrangement and acquired 
the existing buildings, other structures and equip- 
ment under purchase agreement for which payment 
was made by stock of the United Artists Studio 
Corporation, Ltd. 
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It was formed by Joseph M. Schenck, Mary [85] 
Pickford and Douglas Fairbanks, who were then 
distributing their pictures through United Artists 
Studio Corporation, Ltd., primarily as a place for 
the production of their pictures. 

Q. Mr. Ezzell, I show you joint Exhibit 2-B— 

Mr. Diamond: ‘This is attached to the stipula- 
tion, your Honor. 

By My. Diamond: 

@. (Continuing): —of the stipulation filed by 
the parties, and ask you who A. M. Brentinger was. 

A. A. M. Brentinger was vice-president and 
general manager of United Artists Studio Corpora- 
tion, Ltd., and general manager of Feature Produc- 
tions, Inc., Ltd. 

Q. Will you also identify Abraham Lehr? 

A. Abraham Lehr was—A. M. Brentinger was 
also a director of United Artists Studio Corpora- 
tion, Ltd. Abraham Lehr was a director of United 
Artists Studio Corporation, Ltd. He was also vice- 
president, a director and acting general manager 
of Samuel Goldwyn, Inc., Ltd. 

Q. Who was Mark Feiler? 

A. Mark Feiler was a director of United Art- 
ists Studio Corporation, Ltd. and was related to 
Joseph M. Schenk. 

Q. I think you testified that Schenk was a direc- 
tor of—you have not testified as to Mr. Schenk. 
Suppose [86] you tell us who Mr. Schenk was? 

A. Mr. Schenk was president of Art Cinema 
Corporation, the parent company of Feature Pro- 
ductions, Ine. 
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The Court: These names appear in the docu- 
ments here? 

Mr. Diamond: They appear in the minutes of 
the United Artists. 

By Mr. Diamond: 

Q. Is that Joseph M. Schenk, about whom you 
testified ? 

A. Joseph M. Schenk was also a director of 
United Artists Studio Corporation, Ltd. 

Q. Who was N. A. McKay? 

A. N. A. McKay was a director of United Art- 
ists Studio Corporation, Ltd., and business man- 
ager for Mary Pickford Fairbanks. 

Q. Who was Robert P. Fairbanks? 

A. Robert P. Fairbanks was president and a 
director of United Artists Studio Corporation, 
Ltd., and a brother of Douglas Fairbanks. 

Q. Are all your answers true as to the year 
1930? A. Yes. 

Q. Can you tell us who was assistant secretary 
and counsel for United Artists Studio Corporation, 
Ltd. ? A. George W. Cohen. [87] 

@. Was he counsel for any of the other stock- 
holders of United Artists Studio Corporation, I.td.? 

A. He was also counsel for Samuel Goldwyn, 
Inc., Ltd., and Feature Productions, Inc., Ltd. 

Q. Mr. Ezzell, is it correct to say that in the 
activities in which United Artists Studio Corpora- 
tion, Ltd., was engaged all the stockholders of 
United Artists and United Artists Studio Corpo- 
ration, itself, act as an integrated enterprise ? 
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Mr. Schmitt: If your Honor please, I object to 
that. That is a conclusion. 

He can testify as to what positions they hold, 
but to say that they form just a general community 
and an integrated legal setup, I think is calling 
for a legal conclusion. 

Mr. Diamond: I think that is a statement of 
fact, 1f your Honor please. If they act in a cer- 
tain way, I think is a statement of fact on the pait 
of the witness. There is no conclusion there. 

Mr. Schmitt: At most it is an opinion, without 
any previous foundation. 

The Court: I think probably it might be better 
for the witness to describe, if he can, the method 
in which they operated, and let the conclusion be 
drawn as to integration. [88] 

By Mr. Diamond: 

@. Will you do that, Mr. Ezzell, please? 

A. All of the stockholders of United Artists 
Studio Corporation, Ltd., were represented on the 
board of directors of United Artists Studio Corpo- 
ration, Ltd., and took an active part in matters of 
the corporation, in which they were all vitally in- 
terested. 

The Court: Are the stockholders the same in 
both— 

The Witness: Well, the stockholders of United 
Artists Studio Corporation were represented by 
directors who were officers or employees of the 
stockholder corporations. 

Due to the nature of the operation of the studio 
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it was essential that they have a close working 
knowledge of the operations of the studio so that 
they could dovetail their own production and fit 
it into the studio’s schedule of operations. So they 
were well informed at all times of the operations 
and the financial condition of the studio corpora- 
tion. 

By Mr. Diamond: 

Q. Bearing that out a bit further, Mr. Ezzell, 
what precisely did the stoekholder-producers of 
United Artists Studio Corporation, Ltd., lease from 
the studio? 

A. The stockholders leased office space, and 
when [89] engaged in the making of a picture 
leased from the studio stage space for the erection 
and photographing of sets, exterior lot space for 
the erection of and photographing of exterior sets, 
space for make-up, hairdressing, wardrobe, dra- 
peries, cutting rooms, dressing rooms and equip- 
ment of all kinds used in the making of motion 
pictures, and obtained from United Artists Studio 
Corporation, Ltd. so-called craft labor, meaning 
mechanical labor of all kinds, and materials used 
in the erection of sets and in the making of pic- 
tures. They obtained also from the studio the nec- 
essary services and facilities for recording sound. 

Q. Were the stockholder-producers of United 
Artists Studio Corporation, Ltd., required to use 
the studio and personnel ? A. Yes. 

Q. How did the corporation bill its stockholders 
for the use of facilities ? 

A. The studio billed stockholders for the use 
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of labor and material on a daily basis. I should 
say they billed on a daily basis for the labor that 
was paid by the studio on a daily or hourly basis. 
They were billed daily for any equipment which 
customarily was rented on a daily basis. hey 
were billed daily for the so-called production day 
charge, which was an over-all charge for [90] the 
right and privilege of photographing on the studio 
premises. 

The Studio Corporation billed its stockholder- 
producers weekly and were paid weekly for office 
space and certain other items which were rented on 
a weekly basis. 

Q. Mr. Ezzell, are all the answers you are giv- 
ing as to the arrangements and relationships be- 
tween United Artists Studio Corporation, Ltd., and 
its stockholders true as to the year, 1930? 

A. Yes. 

@. Will you tell what arrangements were made 
for the payment of the amounts due from the 
stockholders to the corporation? 

A. The stockholders paid their accounts weekly 
if the requirements of the studio were such as to 
necessitate the payment of funds. 

If the studio did not need the funds for current 
operations, payments were not made as a rule 
weekly, but were paid more or less when the studio 
needed funds. 

Mr. Schmitt: If your Honor please, I object to 
that question. This witness is attempting, without 
having laid any foundation, to say just how pay- 
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ments are required from people who owe money to 
this corporation. [91] 

I think it is obvious that no one can tell just 
when they can meet an obligation. Yet this wit- 
ness is telling that they pay when they get ready 
or when the studio wants the money. 

The Court: Cross examination will probably de- 
velop that more fully. If he knows what is done 
between these interested parties it might shed some 
hght. 

Mr. Schmitt: I wish to register this objection 
at this time, if your Honor please, to his line of 
testimony. 

The Court: All right. 

By Mr. Diamond: 

Q. Myr. Ezzell, are the answers that you have 
given true and correct of your own knowledge? 

A. Yes, sir. 

@. Did the stockholder-producers of United 
Artists Studio Corporation, Ltd., have running ac- 
counts with the corporation ? A. Yes, sir. 

@. Is that true for the year 1930? 

A. Yes, sir. 

@. And did these running accounts reflect debit 
balances owing from the stockholders to the cor- 
poration ? 

A. They did, except that on occasions they may 
[92] have reflected credit balances. 

@. Could you tell us how these accounts were 
set up in 1930? Were they set up as a general, 
over-all indebtedness or were they set up picture 
by picture, or how? | 
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Mr. Schmitt: If your Honor please, I think the 
accounts would be the best evidence, themselves, 
and not what this witness would testify in this 
regard. 

The Court: What is the materiality of that? 

Mr. Diamond: If your Honor please, I think 
that all of these questions go to the basic question 
that we have evolved as to the September 17, 1930, 
date. 

Our position is that in the circumstances that 
existed in that year, in view of the relationship be- 
tween the stockholders and the corporation, the fact 
that this was a closely held, integrated, well-knit 
corporation—when the corporation on September 
17, charges its surplus with the amount of the divi- 
dend and credits the accounts of stockholders with 
their pro rata shares—that that, under the law in 
the decided cases, constitutes payment of that divi- 
dend. 

From that standpoint, if your Honor please, it 
is highly essential for me to develop all the essen- 
tial facts which bear on the relationship between 
the stockholders and the distributing corporation 
and which show the arrangements between the two. 

The Court: J suppose, with reference to the 
manner of doing business between them, it might 
be permissible. 

Mr. Diamond: Yes, sir. 

The Court: I will overrule the objection. 

Mr. Schmitt: Exception, please. 

The Court: Note an exception. 
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By Mr. Diamond: 

Q. Mr. Ezzell, in your capacity as manager of 
Samuel Goldwyn Studios do you have possession 
of and control over the books and records of United 
Artists Studio Corporation, Ltd.? A. Yes. 

Q. Have you now in your possession the origi- 
nal records of United Artists Studio Corporation, 
Ltd., which reflect the running accounts for the 
year 1930, which you have just described ? 

A. I believe they are here in court. 

Q. Did you furnish those records to us at our 
request ? A. Yes. 

@. Did you, at our request, make a summary 
from the original records of United Artists Studio 
Corporation, Ltd., of these running accounts? 

A. Yes. [94] 

@. Can you tell us whether they were set up 
picture by picture? 

A. They were set up picture by picture in 1930. 


Q. In 1930? A. Yes. 
Q. Were they set up picture by picture in the 
year 1933? A. No. 


Q@. Will you look at that summary that you 
have drawn at our request and advise us as to what 
the total indebtedness of the stockholders to the 
United Artists Studio Corporation, Ltd., was on 
September 17, 1930? 

A. The aggregate amount? 

Q. Yes ei 

A. $85,865.06 (referring to document). 

Mr. Schmitt: What is the witness testifying 
from there? 
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Mr. Diamond: The witness is testifying from 
a summary which he made from the original books 
and records of United Artists Studio Corporation, 
Ltd., which are here in court at this time. 

Mr. Schmitt: For what period? 

Mr. Diamond: For the year 1930. 

Mr. Schmitt: Has he made any summary of any 
other periods? [95] 

Mr. Diamond: I am not so sure I ought to be 
called on to answer that question, Mr. Schmitt. I 
think you might address that to the witness. 

Mr Schmitt: I just wanted to know if he is 
reading from a compilation of just part of the 
years involved. 

Mr. Diamond: There are only two dates about 
which I am asking the witness, Mr. Schmitt, one 
is September 17, 1930, on which the witness has just 
testified, and the other is December 15, 1930. 

By Mr. Diamond: 

Q. Will you tell us what the total indebtedness 
from the stockholders to the corporation was on 
December 15, 1930? A. $90,818.87. 

Mr. Diamond: Will you read back what the 
witness answered for the balance— 

By Mr. Diamond: 

Q@. Mr. Ezzell, have you made a breakdown of 
those balances for each stockholder ? 

A. Yes. 

Q. Will you look at the accounts on September 
17, 1930, and tell us what the individual balances 
were in the individual accounts ? 
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A. On September 17, 1930, the balance for Fea- 
ture Productions was $4133.41; 

For the Douglas Fairbanks Company— [96] 

Q. Before you go into that, Mr. Ezzell, on that 
individual account that you have just read, do you 
have a further breakdown of that, picture by pic- 
ture? A, I do. 

Q. Would you read that to us? 

A. Yes. Balance on September 17, 1930, for 
Feature Productions, not involving any particular 
picture, was $2,552.23; for the picture known as 
Abraham Lincoln, $462.99. 

Mr. Schmitt: If your Honor please, I believe 
this is encumbering the record unnecessarily. 

The Court: What is the reason for breaking 
down these pictures? 

Mr. Diamond: I wanted to show that the in- 
debtedness was broken down into individual ac- 
counts. 

The Court: I do not think it is material here. 

Mr. Diamond: All right, I won’t ask any fur- 
ther questions along that line. 

By Mr. Diamond: 

@. Would you just read us there, Mr. Ezzell, 
what the debit balances per individual accounts 
were on September 17, 1930? 

A. Feature Productions, $4133.41 ; 

Douglas Fairbanks, a credit balance of $5143.19: 

Mary Pickford, $21,913.27. [97] 

Mr. Tannenbaum: Credit or debit? 

The Witness: Debit. 
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A. (Continuing): Samuel Goldwyn, Inc., Ltd., 
debit balance of $64,961.57. 

As of December 15, 1930: 

Feature Products, a debit balance of $83,086.05; 

Douglas Fairbanks Co., a debit balance of 
$2,459.27 ; 

Mary Pickford Co., $1,324.69. 

By Mr. Diamond: 

®. Is that a debit balance? 

A. Debit balance. Samuel Goldwyn, Inc., Ltd., 
a debit balance of $3,948.86. 

Q. Mr. Ezzell, these totals that you have read 
us represent aggregates of breakdowns by indi- 
vidual pictures, is that correct ? 

A. Individual pictures or miscellaneous charges 
where individual pictures were not involved. 

@. Mr. Ezzell, I think you testified that the 
stockholders were familiar with the day-to-day 
operations of United Artists Studio Corporation. 

Could you tell us whether they got financial re- 
ports on the operations of that corporation ? 

A. Mr. Diamond, periodic financial reports were 
supphed to the stockholders. [98] 

Q. How frequently were those reports supplied ? 

A. Usually monthly; sometimes more _ fre- 
quently, particularly if requested by a stockholder. 

Q. Did the stockholders on September 11, 1930, 
know that a resolution was passed by the board of 
directors declaring a dividend ? 

Mr. Schmitt: I object, if your Honor please. 

The Court: I do not know whether he knows 
whether or not information was furnished. 
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By Mr. Diamond: 

Q. Mr. Ezzell, on September 17, 1930, was Fea- 
ture Productions advised that it had been credited 
on the books of United Artists with its proportion- 
ate share of the dividend declared on September 
11, 1930? 

A. They had full knowledge of that due to the 
fact that A. M. Brentinger who was general man- 
ager of Feature Productions, was also general man- 
ager of United Artists Studio Corporation, a mem- 
ber of the board of directors of United Artists 
Studio Corporation, Ltd., had direct control over 
the accounting activities of the Studio Corpora- 
tion, and being a member of it, he participated in 
the declaration of the dividend. 

Mr. Schmitt: If your Honor please, I ask that 
his answer be stricken there. He is testifying for 
this Mr. Brentinger, and he has shown no qualifica- 
tions to know [99] just what Mr. Brentinger would 
do. 

The Court: I think Mr. Brentinger would be 
better qualified to answer. 

Mr. Diamond: I agree with your Honor, but 
Mr. Brentinger, I think has been dead for a num- 
ber of years. 

The Court: JI think the witness is assuming too 
much prerogative to speak for the knowledge of 
Mr. Brentinger. 

By Mr. Diamond: 

Q. Mr. Ezzell, did you, as auditor, know in 1930 

of the declaration of the dividend? A. Yes. 
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Q. When did you know about it? 

A. About the time it was declared. 

Q. Did you know that on September 17, 1930, 
United Artists Studio Corporation, Ltd., credited 
on its books Feature Productions with a pro rata 
share of Feature Productions in the dividend that 
was declared ? 

A. You say on September 17, 1930? 

Q. No. Did they know that on September 17? 
Did Feature Productions know of the crediting 
that was done on September 17, 1930? 

A. Well, I would have to say that Feature Pro- 
ductions knew, because Brentinger was Feature 
Productions’ general manager. [100] 

Mr. Schmitt: If your Honor please, I again 
object to that type of response. 

By Mr. Diamond: 

Q. Did you know, Mr. Ezzell? 

A. I cannot say for a certainty that I knew as 
of that particular date. 

Q. When did you know? 

A. No later than as of the time we received the 
next report from the Studio Corporation. 

@. When would that be? 

A. No later than the time that the report for 
the month of September would have been made 
available. 

Q. Mr. Ezzell, have you in your possession the 
ledger sheet of United Artists Studio Corporation 
showing the capital stock of United Artists issued 
and outstanding on July 1, 1930? 
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A. I believe it is here. 

The Court: We will take a recess for ten 
minutes. 

(Recess taken.) 
By Mr. Diamond: 

Q. Mr. Ezell, I show you a book and ask you 
what that book is? 

A. General ledger of United Artists Studio Cor- 
poration, Ltd. [101] 

Q. Is that the original ledger book? 

A. Yes. 

Q. Will you turn to the ledger sheet of United 
Artists Studio Corporation, Ltd., and advise us— 
turn to the capital stock account of United Artists 
Studio Corporation, Ltd., as of July 1, 1930? 

A. I have. 

Q. Do you have it, Mr. Ezzell? 

A. I have it. 

Q. Will you advise us as to the amount of capi- 
tal stock of United Artists Studio Corporation, 
Ltd., issued and outstanding on July 1, 1930, as 
shown by the general ledger? A. $867,200. 

Q. Will you now turn to the ledger sheet of 
United Artists Studio Corporation, Ltd., showing 
the surplus of that company as at July 1, 1930? 

A. I have it. 

Q. Will you advise us as to what that sheet 
shows the surplus of the company to be as of July 
1, 1930? A. $262,586.10. 

Q. Will you turn to the ledger sheet of the 
United Artists Studio Corporation, Ltd., showing 
the capital account of that company as of July 1, 
1931? A. I have it. [102] 
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Q. Will you advise us as to what the balance 
of the capital stock account was on that date? 

A. $967,100. 

@. Is that the total amount of the capital stock 
of United Artists Studio Corporation, Ltd., on that 
date, as shown by that ledger sheet? 

A. That is correct. 

Mr. Schmitt: What were those figures, please, 
again, on July 1, 1930— 

The Witness: On July 1, 1930, $857,200; on 
July 1, 1931, $967,100. 

By Mr. Diamond: 

Q. Will you be good enough to turn to the 
ledger sheet showing the surplus account of United 
Artists Studio Corporation, Ltd., as of July 1, 
1931? A. I have it. 

@. What does the ledger sheet show that sur- 
plus to be on that date? A. $58,971.12. 

@. Mr. Ezzell, have you prepared from the 
original records of the corporation a balance sheet 
of the corporation as of September 17, 1930, and 
one as of December 15, 1930? A. No. 

Mr. Diamond: Strike that—I withdraw the 
question. [103] 

Mr. Schmitt: Will your Honor rule on that 
withdrawal ? 

The question was asked and the answer made, 
and I would like it to stay in the record. 

The Court: Do you have any objection to the 
withdrawal ? 

Mr. Schmitt: Yes. The answer was ‘‘No.’’ Tt 
was negative. 
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The Court: All right, let it stand. 
By Mr. Diamond: 

Q. Mr. Ezzell, would it have been possible for 
vou to construct a balance sheet from the records 
you have as of that date? A. No. 

Q. Could you turn to the general ledger from 
which you have just read and advise us what the 
net assets of United Artists Studio Corporation, 
Jitd., were on July 1, 1930, and again on July 1, 
1931? 

A. Net assets on July 1, 1980, were $262,586.10, 
and on July 1, 1931, $58,971.12. 

Q. Iam asking you for the net assets of United 
Artists Studio Corporation, Ltd? 

A. I eannot answer that from this book; I am 
Sorry. 

Q. Could you advise us as to the net worth of 
United Artists Studio Corporation, Ltd., on those 
two [104] dates? 

A. The net worth of the Studio Corporation 
on those two dates would be the sum of the figure 
given as capital stock issued and the surplus, the 
combination of the two figures that have been 
given. 

Q. Could you tell us how much that was? Could 
you make the computation for us? 

A. I think so. On July 1, 1930, $1,129,786.10; 
on July 1, 1931, $1,026,071.12. 

Q. Mr. Ezzell, in the actual operation of United 
Artists Studio Corporation, Ltd., back in the period 
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around 1930 did the corporation have occasion to 
borrow money? 

A. Prior to 1930 and subsequent to 1930, yes. 

@. From what sources was it able to borrow? 

A. It was able to borrow from its controlling 
stockholder, Feature Productions, Inec., Ltd., and 
from commercial banks. 

Q@. Were these borrowings in _— substantial 
amounts ? A. Yes. 

Q. Mr. Ezzell, on Joint Exhibit C. which is at- 
tached to the stipulation of facts in this case, I 
notice that Samuel Goldwyn, Inc., Ltd., is credited 
with two amounts: one, the amount of $20,979, and 
the other an amount of $1,565.67. 

Will you tell us what the amount of $20,979 
represents? [105] 

A. It represents a dividend of $21 a share on 
999 shares of capital stock of United Artists Studio 
Corporation, Ltd. 

Q@. What was the amount of $1565.67? 

A. That represents an erroneous entry placed 
on the books, based on a misconstruction of an 
agreement which was in existence at that time be- 
tween Samuel Goldwyn, Inc., Ltd., and United Ar- 
tists Studio Corporation Ltd., and the entry was 
corrected subsequently. 

Q. Was the entry reversed subsequently ? 

A. It was reversed subsequently. 

Mr. Diamond: If your Honor please, on behalf 
of respondent and petitioner I want to offer at 
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this time as Joint Exhibit, journal entries of 
United Artists Studio Corporation, Ltd., under 
date of May 27, 1933, being journal entry No. 896. 
The Court: It will be received in evidence and 
marked Exhibit 4-D. 
(The document referred to was admitted in 
evidence and marked Exhibit 4-D.) 
[Exhibit 4-D is set out in full at page 153 
of this printed record. | 
Mr. Diamond: I offer in evidence journal entry 
of United Artists Studio Corporation, Ltd., No. 
897. 
The Court: It will be admitted in evidence and 
marked Exhibit 5-E. [106] 
(The document referred to was admitted in 
evidence and marked Exhibit 5-E.) 
[Exhibit 5-E is set out in full at page 154 
of this printed record. | 
Mr. Diamond: I offer as a further joint exhibit 
a photostatic copy of general ledger sheet, headed, 
‘‘Dividends Payable,’’ being account No. 105 on 
the books and records of United Artists Studio 
Corporation, Ltd. 
The Court: Exhibit 6-F. 
(The document was marked Exhibit 6-F and 
admitted in evidence. ) 
[Exhibit 6-F is set out in full at page 156 
of this printed record. ] 
Mr. Schmitt: Wiull you call attention to those 
things marked on there? 
Mr. Diamond: If your Honor please, I want to 


vs. Samuel Goldwyn 93 


(Testimony of Marvin A. Ezzell.) 

note for the record that Exhibit 5-E, being jour- 
nal entry No. 897, contains two yellow slips being 
dated May 27, 1943. 

By Mr. Diamond: 

Q. Mr. Ezzell, I show you the account sheets 
of United Artists Studio Corporation, Ltd., of 1933, 
which have previously been offered as a joimt ex- 
hibit of petitioner and respondent, and ask you 
what they represent? 

A. The first document is journal entry No. 896, 
dated May 27, 1933. It represents a charge to divi- 
dends payable account of Mary Pickford-Fair- 
banks and of Douglas Fairbanks, and a credit to 
the dividends payable account of Feature Produc- 
tions, Inc., Ltd., in the amount of [107] $28,000. 

Q@. You mean Feature Productions, Inc., Ltd., 
or United Artists Studio Corporation, Ltd. ? 

A. Credit to the account of Feature Produc- 
tions, Inec., Ltd. 

Q. Are all of these entires that I have referred 
to credits made in 1933 to the accounts of indivi- 


dual stockholders? A. Yes. 
@. Will you tell us why those credits were not 
made in 1930? A. Well--- 


Q. ‘Tell us why they were made in 1933? 

A. ‘They were made in 1933 because at that 
time the United Artists Studio Corporation, Ltd., 
received instructions from the shareholders as to 
the disposition of the dividends which had been 
credited to their accounts. 
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Q. Had any instructions been received from 
stockholders prior to 1933? A. No. 

Q. Will you tell us why these entries could not 
have been made in 1930, either on September 17, 
or December 15, if you know? 

A. In my opinion— 

Mr. Schmitt: That is exactly what I made that 
[108] interrogation for, if your Honor please. 

The Court: State what you know, but not what 
you think. 

A. (Continuing): In 19380 the accounts receiv- 
able of the various stockholders were broken down 
by individual picture accounts, whereas at a subse- 
quent date the accounts receivable were consoli- 
dated into one account for each stockholder, and 
it would not have been feasible to attempt to credit 
the dividend against the numerous accounts which 
were by picture in 1930. 

By Mr. Diamond: 

Q. Mr. Ezzell, in 1933, you stated you were 
auditor of United Artists Studio Corporation, 
Ltd.? A. That is correct. 

Q. Were these 1933 entries made by you? 

A. Yes. 

Q. All of them? 

A. Yes. May I see them again, to make sure I 
made all of them? 

(Mr. Diamond hands book to the witness.) 

A. (Continuing): The journal entries were 
made by me; both of them. The two credit memor- 
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anda were prepared under my instructions and ap- 
ynroved by me or initialed by me, and the entries 
on the dividend payable ledger sheets were pre- 
pared by people charged with the responsibility 
[109] of making the proper entries on the books 
under my supervision. 

Mr. Schmitt: What year were those ledgev en- 
tries? 

The Witness: 1933 I am speaking of. 

Mr. Schmitt: And not in 1930 or 1931? 

The Witness: No. 

Mr. Diamond: That is not the question. 

I want to note for the record that the witness 
is testifying as to Joint Exhibit 4-D, Joint Exhibit 
d-E and Joint Exhibit 6-F. 

The Court: That is the testimony just given 
in answer to the question you asked ? 

Mr. Diamond: Yes, sir. 

By Mr. Diamond: 

Q. Will you state, Mr. Ezzell, under what au- 
thority you made these entries or directed that they 
be made? 

A. The entries were made on the instructions 
of A. M. Brentinger, general manager of United 
Artists Studio Corporation, Ltd. His instructions 
were predicated on written instructions received 
from the shareholders. 

Q. Were those instructions in writing, Mr. Ez- 
zell ? A. They were. 

Q. 1 show you letter of Feature Productions, 
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Ine., to United Artists Studio Corporation, Ltd., 
under date of [110] June 27, 1933. and another 
letter from and to the same persons under date 
of June 27, 1933, and ask you what these letters 
represent. 

A. One of these letters represents instructions 
to United Artists Studio Corporation, Ltd., to re- 
tain the amount of dividend of $136,327.17 and ap- 
ply it on account of the indebtedness owing by 
Feature Productions, Inc.—apply it on account of 
the indebtedness owing by Feature Productions, 
Ine., Ltd., to United Artists Studio Corporation, 
Ltd. 

The Court: Who was it signed by? 

The Witness: A. M. Brentinger—instead of pay- 
ing the amount to Feature Productions, Ine., Ltd., 
in money. 

The other letter— 

The Court: They both bear the same date? 

The Witness: They both bear the same date. 

The other letter represents instructions from 
Feature Productions, Inc., Ltd., to United Artists 
Studio Corporation, Ltd., to apply to the indebted- 
ness of Feature Productions, Inc., Ltd., to United 
Artists Studio Corporation, Ltd., $28,000, the divi- 
dend declared on September 11, 1930, these instruc- 
tions being— 

Mr. Schmitt: If your Honor please, I do not 
want the witness to read that letter and get in by 
indirection [111] what might be objected to if the 
letter 1s subsequently offered. 
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The Court: I think it would be proper to first 
identify the letter and authorize its introduction, 
instead of letting him quote from it. 

Mr. Diamond: All right. 

Mr. Clerk, I offer for identification letter of 
Feature Productions, Inc., Ltd., to United Artists 
Studio Corporation, Ltd., dated June 27, 1933. 

The Court: Has the witness identified the let- 
ter? Does he know who wrote it? 

Mr. Diamond: I will get that, your Honor. I 
am just identifying it now. 

(The document referred to was marked Peti- 
tioner’s Exhibit 1 for identification.) 

Mr. Diamond: I offer for identification another 
letter from Feature Productions, Inc., Ltd., to 
United Artists Studio Corporation, Ltd., dated 
June 27, 1933. 

(The document referred to was marked Peti- 
tioner’s Exhibit 2 for identification.) 

Mr. Diamond: I offer for identification a letter 
from Samuel Goldwyn, Inc., Ltd., by Abraham 
Lehr, vice-president, to United Artists Studio Cor- 
poration, Ltd., dated June 27, 1933. [112] 

(The document referred to was marked Peti- 
tioner’s Exhibit 3 for identification.) 

Mr. Diamond: I offer letter of Abraham Lehr 
to United Artists Studio Corporation, Ltd., dated 
June 27, 1933, for identification. 

(The document referred to was marked Peti- 
tioner’s Exhibit 4 for identification.) 
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By Mr. Diamond: 

Q. Mr. Ezzell, I show you Petitioner’s Exhibit 
1, 2, 3 and 4, and ask you whether it was pursuant 
to such exhibits that the 1933 entries were made. 

A. It was. 

Q. I ask you whether you are familiar with 
the signature of A. M. Brentinger? A. 1 @m, 

Q. Is that his signature (indicating) ? 

A. It is. 

Mr. Diamond: I am now referring to Petition- 
er’s Exhibit 1 for identification. 

By Mr. Diamond: 

Q. I show you Petitioner’s Exhibit 2 and ask 
vou whose signature appears thereon. 

A. That of A. M. Brentinger. 

Q. Are you familiar with the signature of Abra- 
ham [113] Lehr? A. 2 dim 

Q. Will you look at Petitioner’s Exhibit 3 for 
identification and advise us whose signature ap- 
pears thereon? A. That is Abraham Lehr. 

@. I ask you to look at Petitioner’s Exhibit 4 
for identification and state whose signature appears 
thereon. A. That of Abraham Lehr. 

Mr. Diamond: If your Honor please, I offer in 
evidence Petitioner’s Exhibits previously marked 
1, 2, 3 and 4 for identification. 

The Court: Any objection ? 

Mi. Schmitt: I object to them, if your Honor 
please, because I think it is immaterial what ac- 
tion the stockholders have taken in this matter. I 
think the book entries show what action the cor- 
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poration took. I think it is immaterial what the 
distributees or those who received this dividend 
in 1933—what motivated them. 

I further object to it on the ground that it is 
the letter, in one instance there, of a man who is 
deceased, and it contains certain matters that are 
not relevant to the entry which was made in 1933. 
It refers back in a self-serving manner to some- 
thing that transpired in 1930, and to let the whole 
letter go in, showing the [114] attitude of the reci- 
pient, J do not think is material to what action 
really took place on behalf of the Studio Corpora- 
tion. 

The Court: That would go, I think, rather to 
the effect of the testimony than to its mani 

I will overrule your objection. 

Mr. Schmitt: Exception. 

(The documents referred to were admitted 
in evidence and marked Petitioner’s Exhibits 
1, 2, 3 and 4.) 

[ Petitioner’s Exhibits 1, 2, 3 and 4 set out in 
full, pages 158 through 161 of this printed 
record. | 

Mr. Diamond: I am through with the witness. 

The Court: Does counsel for respondent want 
to cross examine? 

Mr. Schmitt: Yes, if your Honor please. 

Cross Examination 
By Mr. Schmitt: 

Q. You said that you were auditor for the Fea- 

ture Productions in 1930? A. Yes, sir. 
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Q. How long did you continue in that capacity? 

A. Until the day preceding the day I joined 
the United Artists Studio Corporation, Ltd., as 
auditor in January, 1932. 

@. You no longer had any connection as audi- 
tov of Feature Productions after you went over 
with Studios; is [115] that correct? 

A. That is correct. 

Q@. How long did you remain as auditor of 
Studios? 

A. Until I became business manager of Studios 
on August 95, 1935. 

Q. 19357 A. Yes. 

@. During the period prior to 1932 where did 
you have your office? 

A. In the building oceupied as an office building 
by Feature Productions on the premises of United 
Artists Studio Corporation, Ltd. 

@. Did anyone succeed you as auditor there? 

A. Yes. Iam trying to think who did. 

(). Then he became the custodian of the books 


and records? A. Yes. 
Mr. Diamond: Of what corporation are you 
talking ? 


Mr. Schmitt: Of Feature Productions. I men- 
tioned, of course, prior to 19382. 
by Mr. Schmitt: 

Q@. Where are those books now; the Feature 
Production Company’s books? 

A. I do not know. I understand that they have 
[116] been destroyed. I do not know. 
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Q. After you took over new responsibilities in 
1935 who succeeded you as auditor? 

om. VW. Tt. Wek. 

Q. He became the custodian of those books and 
records of Studios? 

A. That is right, the direct custodian of them. 

Q. I beg your pardon. 

A. ‘The direct custodian of them. 

@. Where did you get these journals and ledg- 
ers that were brought into court? 

A. I got them from Axel Nissen, who is now 
the auditor for Samuel Goldwyn Studios. 

@. Where were they physically? 

A. Located in a vault on the premises of 
United Artists Studio Corporation, Ltd., or Sam- 
uel Goldwyn, as it is now known. 

Q. Did you prepare any returns for Feature 
Productions ? A. Yes. 

@. Did you prepare any from the year— 

The Court: You mean income tax returns? 

By Mr. Schmitt: 

Q. Income Tax returns? A. Yes. [117] 

®. Kor what years? 

A. I would have to see them to be certain. 
Q. During the time that you were the auditor— 
A. Yes. 

Q. (Continuing): —did you prepare any re- 
turns for Douglas Fairbanks, Mary Pickford-— 

A. I did not. 

@. —or for Joseph M. Schenck? 
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A. I did not. 

Q. Pickford-Fairbanks Studio? 

A. I did not. 

@. Pickford-Fairbanks Studios; is that a cor- 
poration ? A. That was a corporation. 


@. That was a corporation? In 1930? 

A. I believe it had been dissolved prior to 1930. 

@. Samuel Goldwyn, Inc, is a_ corporation, 
Samuel Goldwyn, Inc., Ltd.? 

A. It was a corporation. 


Q. It was a corporation? A. Yes. 

Q. Did you prepare income tax returns for 
Studios in 1932? A. Yes. 

Q. How about 1930 and 1931? [118] 

A. No. 

Q. 1933? 


A. I believe so. I would have to see the returns. 

Q. I will ask you to look at these returns of 
United Studio Corporation, which later on was 
called United Artists Studio Corporation, Ltd., for 
1930, °31, ’32 and 733, and tell me who signed 
those. 

A. For the fiscal year of ’380-31 it was signed 
by R. P. Fairbanks, president; and A. M. Brent- 
inger, vice-president. 

@. Is this the signature (indicating) ? 

A. Yes. 

Q. Which should correspond with the signature 
on that letter, shouldn’t it? A. It should. 

Q. Do you know who the auditor of Studio 
Corporation was in 1931? A. Yes. 
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Q. Do you notice his name on the return? 

A. Yes; that of L. B. Smith. 

Q. And he was the custodian of the books of 
Studio? A. According to the return he was. 

Q. That is the same for the year 1932-—who 
was the auditor and the custodian of the books? 

A. M. A. Ezzell. [119] 

@. And for the year 1930? 

A. Irwin Luttermoser. 

Q. In the year 1933—do vou know who the 
auditor was for that year? 

A. May I see the return? 

(Mr. Schmitt hands paper to witness.) 

A. I do not know. I know that I was auditor, 
but I cannot say who the return would indicate 
as having returned it. 

@. You were not auditor prior to these other 
returns ? 

A. J was auditor commencing with early Janu- 
ey, ABZ: 

Q. But you were not the auditor who prepared 
the returns to which other names have been signed 
and which names have been called off? 

That is correct. 

(Continuing): Mr. Smith and— 

Mr. Luttermoser. 

—and some other third gentleman? 

I think those were the only two that were 


lees 
OR PoPep 


Yes, I think that is right. As a matter of 
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fact, you do not know anything, of your own know]- 
edge, about Studios Corporation’s books and affairs 
in 1930? [120] A. Yes, I do. 

@. What is the basis of your knowledge? 

A. The basis of my knowledge is the reports 
that were supplied to me as auditor for Feature 
Productions, by United Artists Studio Corporation, 
Ltd. 

Q. You were not the active bookkeeper or audi- 
tor during that period? 

A. Of what company? 

Q. Of the Studios Corporation? A. No. 

Q@. Do you know who made the entry in the 
eveneral ledger September 17, 1930, which is ae- 
count No. 105, which has been introduced— 

Mr. Diamond: Would you show that to the wit- 
ness ? 

A. Not without seeing it, [ wouldn’t know. 

Mr. Schmitt: I am sure that he would not, in 
view of his previous answer. 

The Witness: This particular penmanship you 
are asking about? 

Mr. Schmitt: Yes. 

The Witness: I cannot identify it. 

Mr. Diamond: What are you showing the wit- 
ness? There are several handwritings on that. 

Mr. Schmitt: September 17, 1930, entry. 

Mr. Diamond: And only those entries; is that 
[121] right? 

Mr. Schmitt: That is right. 
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By Mr. Schmitt: 

Q. So anything that you might have said in 
respect of why something was done or something 
was not done by Studios Corporation in 1930 is 
just a surmise ? 

Mr. Diamond: I object to that, your Honor. 
That is trying to characterize what the witness 
said. 

The Court: That is cross examination. I think 
he has a right to ask that. 

A. I do not think you can say that anything 
1 might have said—because that is a question of 
my remembering everything that may have hap- 
pened, and our organizations were rather close to 
each other and we knew pretty well what was go- 
ing on. 
~ By My. Schmitt: 

Q. They. were separate individuals and separate 
corporations, were they not? A. Yes. 

@. And you know that they filed income tax 
returns ? A. I have seen them. | 

Q. You do not know what various businesses 
Mary Pickford was engaged in, commercial enter- 
prises, do you? 

A. Not all of them; quite a few of them, yes. 

Q. ‘This was only a small part, wasn’t it—this 
[122] $20,000? 

A. I would not measure the proportion of it. 
But it was a part. 

Q. And Douglas Fairbanks, the same? He was 
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a man of large investments and holdings and enter- 
prises during that period? 

A. So I understand. 

@. And Mr. Schenck and the other stockholders 
in like manner? 

A. Well, Mr. Schenck; and if you will name 
the other stockholders I will give an answer on 
them. 

Q. What I would lke for you to do is to point 
to something in the books or something in the rec- 
ords, other than a surmise, as to why Studios made 
or did not make these entries in 1930 in respect 
of these recipients ? 

A. Which particular entries do you mean? 

@. The entries [ am speaking of are the credits 
that were made in 1933 to these people, and you 
have attempted to give some reasons why they 
were not made in 1930. A. Well— 

Q. I want you to point to some book or record 
to substantiate that. 

A. I believe we have in court some accounts 
receivable ledger sheets which show that in 1920 
the accounts with the stockholders were segregated 
by charges [123] against various pictures and that 
at a later time those charges were not so segre- 


gated. 
@. You spoke of accounts receivable from these 
various stockholders ? A. Yes, sir. 


Q. And you cited some figures of $90,000 and 
$85,000 odd? A. Yes, sir. 
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@. Those figures represented the year 1930, did 
they not? 

A. They represented a particular time or times 
of 1930. 

Q. Will vou turn to the books and find out what 
the status of those receivables were in 1931, ’32 
and 33, and I would like also to see the one for 
1930? A. What particular times? 

Q. I want the same dates that you used before: 
September 15 and December 15, 1931. 

Mr. Diamond: You mean September 17, Mr. 
Schmitt ? 

Mr. Schmitt: I thought when you were giving 
the $85,865.06 that was September 15. But either 
date will do. 

Mr. Diamond: In other words, you were asking 
the witness— 

My. Schmitt: To carry on for the years ’31, ’2 
[124] and ’3 the same as he did for the year ’30. 

Mr. Diamond: I am not sure I understand what 
you want from the witness. 

These amounts vary at different times during 
the year. Do you want the highest amount? 

Mr. Schmitt: He picked out the date when the 
dividend was declared and the date when the divi- 
dend was payable, both in 1930. 

Mr. Diamond: That is not correct. He picked 
out the date in 1930 when the individual stock- 
holders were credited with their prorata share of 
the distribution. That date is September 17, 1930. 
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Mr. Schmitt: The stockholders’ accounts were 
eredited on that date? 

Mr. Diamond: Yes. 

Mr. Schmitt: Where is that entry ?? 

Mr. Diamond: That will appear on Exhihit 3- 
C. 

Mr. Schmitt: That is right. 

Mr. Diamond: If your Honor please, I notice 
here the photostatic copy is not particularly clear. 
I would like the record to show by agreement of 
counsel, if Mr. Schmitt is agreeable, that the date 
of journal entry which is Exhibit 3-C of the stipu- 
lation, 1s September 17, 1930, pursuant to the alle- 
gations of paragraph 9 of the stipulation. [125] 

Mr. Schmitt: Repeat that, will you please? 

Mr. Diamond: Will you read that back? 

(Record read by reporter.) 

Mr. Schmitt: That is agreeable. 

That is Exhibit 3-C of the exhibit? 

Mr. Diamond: If I may complete my statement 
now, if your Honor please—I asked the witness the 
status of the accounts receivable from the indivi- 
dual stockholders on those two dates, September 
17, 1930, and December 15, 1930. 

My difficulty with Mr. Schmitt’s line of inquiry 
is that it asks the witness in effect to read the 
balance on 365 days of the year in 1931, ’32 and 
pait of 1933, and I do not think the witness should 
be called on to read daily balances. 

Mr. Schmitt: If your Honor please, I will re- 
frame the question. 
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By Mr. Schmitt: 

Q. The dates I select are the Ist of January 
and December 31, 1931, 732 and 733. 

Mr. Diamond: Jf your Honor please, I will ob- 
ject to those on the ground that the question seeks 
to elicit immaterial responses. The status of those 
accounts during the intervening years is not in 3s- 
sue in the case. [126] 

The Court: I think legitimate cross examination 
might permit some latitude. 

Mr. Diamond: All right, sir. 

A. The records that we have here do not show 
what the balances were on the Ist of January of 
1981. 

By Mr. Schmitt: 

Q. What do the books show? The books are 
complete, aren’t they? 

A. Not to that extent. 

Q. What are they? I want to find out if we 
have just a partial— A. May I explain? 

Q@. Yes, go ahead. 

A. Commencing with some time in 1931 the 
then auditor of the Studio Company conceived an 
idea of handling accounts receivable in a very un- 
orthodox manner. 

Mr. Schmitt: Your Honor, I object to that. 

Mr. Diamond: You asked the witness to explain, 
Mr. Schmitt. I suggest you permit him to finish. 

Mr. Schmitt: I do not want him to explain in 
that sort of fashion, criticizing and stultifying his 
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own books and records. I think that is illegitimate, 
coming in and saying, ‘‘We want you to accept 
books at face value,’’ and then saving, “‘They are 
unorthodox and undependable.’’ [127] 

The Witness: I do not say they are undepend- 
able. I said we have them. I was going to explain 
that they are not the kind of records you can 
work from in a limited time or space, because you 
have to spread the sheets out because the balances 
were not carried in the way I have them carried 
here. 

By Mr. Schmitt: 

Q. What books do you have m court m response 
to all the inquiries, and so forth? Do you have a 
complete journal? | 

A. I think we have complete journals atfecting 
the accounts that we understood would be affected. 
I do not think we have every journal entry that 
affected every account in the books, sir. 

Q. But you have every journal entry affecting 
these particular accounts? 

A. I think so, sir. We have the accounts re- 
ceivable commencing with — 

The Court: This is the original book of entries 
that you used? 

The Witness: Yes, sir. 

The dates you wanted were January 1 and De- 
cember ’31, and the first year was what? 

By Mr. Schmitt: 
Q. “31. [128] ie ak 4 


vs. Samuel Goldwyn 111 


(Testimony of Marvin A. Ezzell.) 

®. Yes: 

A. I find that we do have January 31 figure. 

Q@. January 1, ’31? 

A. No. And the reason for that is that the 
entries were made on week-ending dates. hey are 
not necessarily the Ist day or the last day of the 
month. 

Q. Well, approximately is all I am trying to 
get; the beginning and end of the year, approxi- 
mately. 

A. I would have to have paper and pencil to do 
some computing here. 

Mr. Schmitt: I do not know whether it will save 
any time for your Honor for him to make those 
computations. 

The Court: Wull it take you a while to do that? 

The Witness: Quite a while. 

The Court: About how long? 

‘he Witness: Well, at least a half hour. At 
least that; probably longer. I have no objection 
whatever to doing it. 

Mr. Diamond: Would it be agreeable to Mr. 
Schmitt if we have the highest balances of the 
years you want? 

Mr. Schmitt: These books do not seem to me to 
[129] be in too good a shape, and I would like to 
have just what I asked for. 

The Court: I think you have a right to go into 
that, testing the validity and accuracy of the books. 

How much more testimony do we have, after this 
witness ? 
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Mr. Diamond: I am through with this witness, 
vour Honor, and I do not believe I have any addi- 
tional testimony. 

Mr. Schmitt: I do not believe I have any fur- 
ther testimony. 

The Court: We will take a recess for 20 min- 
utes, and see how far we can get. 

(Recess taken.) 

The Court: As I understand the agreement of 
counsel, the witness will make his computations 
and they will be submitted to respondent’s counsel 
by Wednesday morning, together with the books 
from whence computation was made, and then on 
Thursday we will take the matter up again. 

Mr. Diamond: Your Honor, the witness has just 
told me that he will be unable, from what he has 
there, to make a computation of December, 1931. 

The Witness: I can get after January 1 of that 
particular year. [130] 

By Mr. Schmitt: 

Q. You cannot get the end of the year? 

A. Not that particular year; not 1931. 

Q. How about 1932? 

A. Yes, I can get that. 

Q. All right, get me the beginning of ’31, both 
of °32 and both of 783. A. Yes, sir. 

The Court: Is that understood now? 

Mr. Diamond: Yes, sir. 

The Court: All rnght, then that will be fur- 
nished to counsel for respondent Wednesday morn- 
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ing, together with the books from which it was 
made, and then on Thursday we will see if some 
agreement can be had with reference to it. 

Is there any other question you would like to 
ask this witness? 

Mr. Schmitt: I would like to. Will your Honor 
run on for half an hour? 

The Court: I thought we would get through 
with the witness if we could. 

By Mr. Schmitt: 

@. Would you mind describing the physical lo- 
cation of this studio again? Is it all one unit? 

A. Yes, sir, occupying the location at the inter- 
section [181] of Santa Monica Boulevard and For- 
mosa Avenue in Los Angeles, California. 

Q. You were not auditor for anyone other than 
Feature Productions in 1930, were you? 

A. In 1930 we kept several sets of books for 
Mr. Joseph M. Schenck’s various enterprises. 1 was 
auditor for him, handled those books in connection 
with my position as auditor for Feature Produc- 
tions. 

Q. You were not auditor for Douglas Fair- 
banks ? A. No, sir. 

Q. Or Mary Pickford? A. Nop wir. 

Q. Or any of the other stockholders or recip- 
ients, except Feature Productions? 

A. Well, specifically at that time I was not 
auditor for Samuel Goldwyn, Inc., Ltd., I was not 
auditor for Mary Pickford or for Douglas Fair- 
banks or for Pickford-Fairbanks Studios Co. 


114 Commissioner of Internal Revenue 


(Testimony of Marvin A. Ezzell.) 

Q. And you were not auditor for Studios Com- 
pany ? 

A. No, I was not auditor for Studios Company 
in 1930. 

Q. So of your own knowledge you do not know 
how Studios treated the accounts of these stock- 
holders whom you did not— 

Mr. Schmitt: Counsel is nodding his head in 
[132] agreement. He is distracting me. 

Mr. Diamond: Not I. 

Mr. Tannenbaum: He does. 

Mr. Schmitt: JI know, but I am asking the wit- 


Mr. Tannenbaum: I am sorry. 

Mr. Schmitt: No offense. 

A. Would you mind restating your question, 
sir? 

By Mr. Schmitt: 

Q. So you do not know, of your own knowledge, 
just how Studios treated the running accounts of 
these stockholders ? A. At what time? 

In 1930, you not being the auditor? 

Well, I know by having reports prepared. 
What reports? 

Periodic reports that were made— 

Where are they? 

Where are they? 

Yes. 

I do not even know that copies are in exist- 
ence today. 


rPOPoPo Pre 
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Q. What kind of reports? 

A. Weekly—monthly reports, and at times— 

Q. But you might have received those reports 
from Feature Productions, but you do not know 
that Mary Pickford [133] received them. 

A. No. I only know this, sir, that Studio Cor- 
poration did prepare such reports and copies of 
such reports came to me as auditor of Feature 
Productions, Ine., Ltd. 

Q. You do not know whether the others— 

A. Not of direct knowledge. 

The Court: For what purpose were those re- 
ports prepared ? 

The Witness: They were prepared primarily 
to give the stockholders a running knowledge of 
the conditions and opeartions of the company. 

The Court: Was it the business of the corpora- 
tion to furnish the stockholders these reports? 

The Witness: I do not know whether it was the 
business or not. 

The Court: Do you know whether or not it was 
done ? 

The Witness: It was done, so far as Feature 
Productions was concerned, that I know of direct 
knowledge. 

By Mr. Schmitt: 

Q. But you do not know what Studios did or 
what its practice was in 1930 and 731, do you? 

Mr. Diamond: Yes, he does, Mr. Schmitt. He 
[134] has the Studio books there. 
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Mr. Schmitt: All right, let him show the re- 
ports. 

By Mr. Schmitt: 

Q. Point to the books, then. Counsel says you 
have it. Point to the books which will show the 
practice of Studios in sending out reports in 1930, 
31 and ’32. I would like to have those documents. 

Mr. Diamond: No, he stated that on his own 
knowledge. 

Mr. Schmitt: The books will not show the prac- 
tice of that corporation during those years? 
By Mr. Schmitt: 

Q. Will it? 

Mr. Diamond: I do not think books ever do. 

Mr. Schmitt: He said, ‘‘No,’’ and you inter- 
rupted to say that he did know when I asked him 
did he know. 

Mr. Diamond: You asked him whether he knew 
of his own knowledge how those dividends were 
treated on the books of the corporation. 

Mr. Schmitt: JI did not say anything about divi- 
dends. 

Mr. Diamond: I thought you had. If you have 
not I withdraw my statement. [135] 

By Mr. Schmitt: 

@. Where is the minutes book of Studios? 

A. In the courtroom. 

Q. You are familiar with this minutes book 
(indicating) ? 

A. Generally, so, yes, sir. 
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Q. Is there anything in this minutes book, any 
resolution or anything which gives any reason why 
the dividend declared September 11, 1930, was not 
paid on December 15, 19307? 

A. There is nothing in here touching on that. 

Q. There is no extension, no references to that 
in that minutes book, other than the resolution 
declaring the dividend on September 11, 1930? 

A. That is right. 

@. You spoke of some loans that were made 
by the Studios, I believe in your direct testimony ? 

A. Yes, sir. 

@. Is that reflected in the minutes? 

Mr. Diamond: What do vou mean by ‘“‘Stu- 
dios,’ Mr. Schmitt? 

Mr. Schmitt: By ‘‘Studios Corporation” I 
think he testified that ‘‘Studios from time to time 
had borrowed money.”’ 

Mr. Diamond: Yes. [136] 

Mr. Schmitt: JI may be mistaken in that. 

The Witness: That is correct. 

Mr. Diamond: He made that statement. But 
what is your question? 

Mr. Schmitt: I am asking him is there anything 
in the minute book to show that any such loans 
were made. 

Mr. Diamond: I see. 

The Witness: There is. 

By Mr. Schmitt: 
Q. There is? Be Wee. Sia 
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@. Will you point to it? 

A. There is a resolution, dated January 2, 1929, 
having reference to loans made bv Feature Pro- 
ductions to the Studio Corporation. 

@. Does it state any amount? 

A. The amount stated is $25,000 loaned on each 
of two dates. 

Q. $50,000. 

A. Making a total of $50,000. 

@. Are there any other loans in here? 

A. I would have to examine it with that in 
mind. 

There is reference on June 18, 1929, to loans 
made on June 14, 1929, sir. [137] 

Q. I really meant since 1930. 

A. I beg your pardon. 

Q. That is all right. I really should not have 
circumscribed it. 

A. There is a resolution passed at a meeting 
on December 12, 1931, authorizing the borrowing 
of $25,000 from the Bank of America. 

Q. The Bank of America? 

A. Yes, sir. Shall I go further? 

Q. Yes. Just run through it quickly, not past 
"Oo: A. I do not find any further loans. 

Q. That represents them all? 

A. I do not say that represents all of them. 
That represents all that I see, looking cae 
that book. 

@. Do you have any better evidence as to loans, 
than the minutes? 
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A. I might have something here. I would like 
to look if I may, at the general ledger. (Consulting 
book.) I find no others. 

Mr. Schmitt: That is all the cross examination 
I have, if your Honor please. 

The Court: Is there any redirect examination 
of the witness? 

Mr. Diamond: Yes. It won’t take long, your 
Honor. I have just a few questions. [138] 

Redirect Examination 
By Mr. Diamond: 

Q@. Mr. Ezzell, was there any borrowing by 
United Artists Studio Corporation, Ltd., in 1931? 

A. Yes. 

Q. Go ahead. 

A. ‘There appears to have been a loan made by 
the Bank of America in December, 1931. 

Mr. Schmitt: Is that the same one referred to 
in the minutes? 

The Witness: I assume that it was, sir. 

By Mr. Diamond: 

@. in what amount was that loan, Mr. Ezzell? 

A. $25,000. 

Q. Mr. Ezzell, referring now to the debit bal- 
ances in those accounts receivable from the indivi- 
dual stockholders of United Artists Studio Cor- 
poration, Ltd., at my request did you make a com- 
putation of the highest amount of those balances 
in 1930, ’31, 732 and ’33, 1930 being the portion 
of 1930 after September 17, and a portion of 1933 
up until July 1, 1933? A. Yes. 
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Q. Will you tell us what the highest amount of 
the debit balances was in the aggregate in the per- 
iod between September 17 and December 31, 1930? 

A. When you say, ‘‘in the aggregate,’’ do you 
mean by individual companies ? 

Q. Yes. 

A. Well, Mary Pickford Co., November 26, 
1930, the amount was $26,614.32; for 1931, Mary 
Pickford Co., March 21, 1931, $4,390.06; Mary 
Pickford Co., December 31, 1932, $40,471; Mary 
Pickford Co., January 21, 1933, $25,585.56. 

Feature Productions, December 3, 1930, £130,- 
338.41; Feature Productions, February 11, 1931, 
$43,489.84; Feature Productions, 1932, December 
31, 1932, $237,456.46; Feature Productions, Febru- 
ary 18, 1933, $240,783.44. 

Samuel Goldwyn, Ine., Ltd., September 10, 1930, 
$96,593.49. 

Mr. Schmitt: Those are Studios’ receivables? 

The Witness: Yes, sir. 

A. (Continuing): Samuel Goldwyn, Inc., Ltd., 
May 28, 1931, $38,691.68; Samuel Goldwyn, Ine., 
Ltd., February 6, 1932, $95,390.48; Samuel Gold- 
wyn, Inc., Ltd., January 14, 1933, $116,299.98. 

Douglas Fairbanks Co., December 24, 1930, $3,- 
372.68; for the same company, May 23, 1931, $1,- 
555.63; for the same company, July 23, 1932, $22.- 
644.12; and for the same company, May 27, 1933, 
$5,695.03. [140] 


‘~— 
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(Testimony of Marvin A. Ezzell.) 
By Mr. Diamond: 

Q. Mr. Ezzell, the figures you read for 1930 
and for 1933 were for the portion of the year that 
I indicated to you before you started to answer 
the question; is that right? In other words, in 1930 
the highest debit balance that you gave us for each 
stockholder would be for that portion of the vear 
which occurred between September 17, 1930, and 
December 31, 1930? A. That is fight 

Q. And that would be true as to 1933; from 
January 1, 1933, to June 30, 1933? 

A. That is right. 

@. And that is according to the records you 
have before you at this time? 

A. That is right. 

Q. Mr. Ezzell. in your capacity as auditor of 
Feature Productions in 1930 was it your respon- 
sibility to direct the disposition of the dividend 
credits on the books of Feature Productions? 

A. No. 

@. Whose responsibility was that? 

A. That would have been the responsibility of 
A. M. Brentinger. 

Q. Did Mr. Brentinger direct you, as auditor, 
as to what disposition to make of that dividend 
eredit? [141] A. No. 

Q. Do you know of your own knowledge whe- 
ther any disposition was made of that credit on 
the books of Feature Productions ? 

A. I think I understand what you mean. My 
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recollection is that the credit was taken up on the 
books of Feature Productions— 

Mr. Schmitt: If your Honor please, ‘‘his recol- 
lection was’’; that is vague. Besides I think it is 
immaterial what disposition was made. 

Mr. Diamond: I think it has the highest mater- 
iality, your Honor. It shows what action was taken 
with respect to that dividend by the stockholder 
to whom that dividend went. I think it is highly 
material. 

The Court: What is the basis of the witness’ 
statement ? 

The Witness: On two things, your Honor. On 
recollection and upon having seen an accountant’s 
report of Art Cinema Corporation, the parent cor- 
poration of Feature Productions, Inc., Ltd., show- 
ing that that dividend had been take in as income. 
By Mr. Diamond: 

@. In what year? 

A. During the fiscal year of Art Cinema Cor- 
poration during which the dividend was declared. 

Q. What fiscal year would that be, Mr. Ezzell ? 

A. It would have been the fiscal year ending 
June 30, 1941. 

Q. And that dividend was taken into income by 
Feature Productions in its fiscal year ending June 
30, 19317 A. That is right. 

Mr. Diamond: I have no further questions, your 
Honor. 
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(Testimony of Marvin A. Ezzell.) 
Recross Examination 
By Mr. Schmitt: 


@. Are you positive of that? 

A. Positive of that, based on recollection, sir, 
and on having examined the copy of the accoun- 
tant’s report for that period. 

Q. That has been 16 years ago, and you recall 
that that was returned by Feature Productions? 

A. I said based on recollection and on having 
examined— 

Q. I mean are you as positive about that as you 
can be about anything that happened 16 years ago? 

A. Presumably so; practically so. 

Q. Everything that you have testified to is on 
the same basis as your answer to this question 
here? [143] 

A. It is to the best of my knowledge and be- 
lef. 

Mr. Schmitt: I still think it is immaterial, if 
your Honor please. 

The Court: Objection overruled. 

By Mr. Diamond: 

@. Mr. Ezzell, when did you make the examina- 
tion of the accountant’s report ? 

A. Within the past few days. 

By Mr. Schmitt: 

Q. Do you have a copy of it? 

A. Not with me. 

Q@. Where is it? 
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A. I do not know whether Mr. Diamond has it 
or not. 

Q. Ask him and see if it is available. 

Mr. Diamond: I do not believe that 1s available, 
your Honor, and I do not believe that counsel for 
respondent made any request for it. 

By Mr. Schmitt: 

Q. Did you have anything to do with the prepa- 
ration of the Studio 1932 and ’33 returns, income 
tax returns? 

Mr. Diamond: When you say ‘‘studio,’’ Mr. 
Schmitt, you mean— 

Mr. Schmitt: That is short for United Artists 
Studio Corporation, and that is what I have meant 


all during the trial. [144] A. Yes, sir. 
By Mr. Schmitt: 
Q@. You did? A. Yes. 


Q. In the 1932 return of United Artists Studio 
Corporation, Ltd., about which you said vou were 
familiar with it, how were these dividends declared 
in 1930 carried on the return balance sheet under 
item 18? 

A. It was carried as a dividend payable. 

Q. That amount of $204,656.67 has been ex- 
plained as being different from $203,000 odd by 
that sum of $1,565.67 which was washed out? 

A. That is right. 

Q. And in 1933 return how was it carried in 
the balance sheet on line 18? 

A. As dividends payable. 

Q. $203,091? A. That is right. 
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(Testimony of Marvin A. Ezzell.) 

Q. And at the end of the taxable year, which 
was the fiscal year ended June 30, 1933, the enry 
1s— A. Absent. 

@. Absent? A. Yes. 

Mr. Schmitt: That is all the examination I have. 
By Mr. Diamond: 

Q. Mr. Ezzell, I show you photostatic copy of 
the corporation income tax return for the fiscal 
year ended June 30, 1931, of United Artists Studio 
Corporation, Ltd., and ask you to advise me as 
to what was the amount of surplus of that cor- 
poration at the beginning of the said taxable year? 

A. $263,627.79. 

Q. And what was the amount of surplus of 
United Artists Studio Corporation, Ltd., as shown 
by the aforesaid return as of the end of this tax- 
able year ? A. $5,891.12. 

Q. And what was charged against surplus. in 
that year to account for the discrepancy ? 

A. There was charged against the surplus for 
that year the amount of the dividend declared. 

Mr. Diamond: I have no further questions, your 
Honor. 

I would like to offer in evidence at this time a 
letter from C. R. Krigbaum, Internal Revenue 
agent in charge, addressed to United Artists Stu- 
dio Corporation, Ltd., under date of April 10, 1933. 

The Court: Any objections? 

Mr. Schmitt: Yes. I object to that, if your 
Honor please. [146] 

Mr. Diamond: I want to show that the return 
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(Testimony of Marvin A. Ezzell.) 

as to which this witness has been testifying both 
at the behest of respondent’s counsel and at my 
behest has been accepted by the Bureau of Internal 
Revenue as correct. 

Mr. Schmitt: The return will speak for itself, 
if your Honor please, and the correspondence and 
administrative action taken bv the Commissioner 
and others are not competent evidence. 

The Court: I think that has been the holding of 
the Court, that the actions of these representatives 
is not binding. 

Mr. Diamond: I do not ask the Court to do 
anything except to be advised of the fact that the 
Bureau of Internal Revenue accepted as correct 
the income tax return that this witness has testified 
to. 

The Court: May I see it, please? 

Mr. Schmitt: JI have never heard of that being 
competent. 

Mr. Diamond: ‘There is no reason why this is 
not competent. 

Mr. Schmitt: I am going to introduce the re- 
turns. 

The Court: This seems to be a formal letter—I 
sustain the objection. 

Mr. Diamond: Mr. Schmitt, if you have nothing 
further of the witness I would just as soon he be 
relieved [147] at this time. 

Mr. Schmitt: Yes. 

‘The Court: You may step aside. 

(Witness excused.) 
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Mr. Schmitt: Petitioner rests? 

Mr. Diamond: Yes, I do. 

Mr. Schmitt: Respondent offers in evidence the 
corporation income tax returns of United Studio 
Corporation, which name was changed in 1931 to 
United Artists Studio Corporation, Ltd., for the 
fiscal year ended June 30, 1930. 

The Court: It will be received and marked Re- 
spondent’s Exhibit A. 

(The document referred to was admitted in 
evidence and marked Respondent’s Exhibit A.) 

[Respondent’s Exhibit A set out in full, on 
page 162, of this printed record. | 

Mr. Schmitt: For the fiscal year ended June 
30, 1931. 

The Court: Marked Respondent’s Exhibit B. 

(The document referred to was admitted in 
evidence and marked Repsondent’s Exhibit B.) 

[Respondent’s Exhibit B set out in ful], on 
page 169, of this printed record. ] 

Mr. Schmitt: Fiscal year ended June 30, 1932. 

The Court: Exhibit C. 

(The document referred to was admitted in 
evidence and marked Respondent’s Exhibit C.) 

[Respondent’s Exhibit C set out in full, on 
page 178, of this printed record. | 

Mr. Schmitt: Fiscal year ended June 30, 1933. 

The Court: Exhibit D. 

(The document referred to was admitted in 
evidence and marked Respondent’s Exhibit D.) 

[Respondent’s Exhibit D set out in full, on 
page 186, of this printed record. | 


12& Commissioner of Internal Revenue 


Mr. Diamond: I have no objection, your Honor. 

The Court: They will all be received in evi- 
dence and marked as indicated. 

Mr. Schmitt: If your Honor please, I think 
vou said on Thursday morning this tabulation will 
be presented and in the meantime the case wil] be 
kept open for the receipt of that evidence. 

Th Court: Is there any further evidence, other 
than that which is likely to be offered at that time? 

Mr. Schmitt: The respondent has in mind at this 
time offering the returns of the Feature Produc- 
tions Company which the witness testified to just 
now—the treatment of these dividends. 

They arrived from Washington about two hours 
ago, and at that time on Thursday that matter can 
be taken up. 

The Court: Very well. 

Mr. Diamond: Will your Honor fix the time for 
briefs now? 

The Court: The usual time. [149] 

Mr. Diamond: That will do. 

Mr. Schmitt: Yes, the usual time under the 
rules. 

The Court: The court will stand adjourned. 

(Whereupon, at 5:20 o’clock p.m., the hear- 
ing in the above entitled matter was adjourned 
to Thursday, Nov. 7, 1946, at 10:00 o’clock 
a.m.) [150] 

November 7, 1946 
The Clerk: 8770, Samuel Goldwyn. 
Wa: Schmitt: If your Honor please, you will 
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recall that this case was partially tried last Mon- 
day, the first day of the calendar, and it was held 
open for two matters; one in respect of some re- 
turns which I announced in court had just arrived 
from Washington, and the other matter was in 
respect of the accounts of the stockholders of 
United Artists Studios Corporation. 

May I interpolate here to say that previously 
when I have referred to ‘‘Studios’’ I meant United 
Artists Studio Corporation. 

These stockholders had accounts with Studios, 
and testimony was given on behalf of the petitioner, 
making reference to the status of these accounts, 
and there was also introduced a statement purport- 
ing to show the status of these accounts, and the 
witness had ledger references on the stand. 

When I asked, on‘ behalf of respondent, about 
the years subsequent to 1930 it developed that the 
witness had not prepared those and was not able, 
without going through voluminous sheets, to give 
me the answer, which would take perhaps a couple 
of hours of the Court’s time, the case was held over 
for that purpose. 

The petitioner was to furnish me with statements 
and [154] give me access to the books, so that my 
auditor could check the same. 

Yesterday, Wednesday afternoon at 1:30, the 
books were brought up to my office for this tabula- 
tion and checking to be made. 

And that is where the situation now stands. 

And I would like, and have made the request of 
counsel, to give me some of these records from his 
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ledger, some of the sheets in respect of these ac- 
counts, Feature Productions, Douglas Fairbanks 
account, Mary Pickford account and Samuel Gold- 
wyn, Inc., Ltd., account. 

I think I am correct in stating that counsel—I 
had those sheets in my possession—and over the 
telephone, in conversation with Mr. Diamond, he 
asked me to return them. 

TI asked to keep them so I could present them in 
court, and he said— 

The Court: Does the Court understand you say 
that vou have not concluded checking these? 

Mr. Schmitt: I have coneluded checking them, 
if your Honor please, but I want the sheets, the 
records. 

In other words, your Honor will recall that the 
petitioner’s witness picked out two specific dates, 
September 17, 1930, and December 15, 1930. [155] 

He had a vast number— 

The Court: I recall that. I recall that the un- 
derstanding was that they would furnish you the 
figures on that, In answer to the question that was 
made, and also that they would furnish you with 
the books. 

Mr. Diamond: If your Honor please, I would 
hike to interpolate at this point. That is what we 
did. 

Tf vour Honor will reeall, Mr. Schmitt wanted 
the intervening balances made up, and the witness 
tried during the recess to do so, and was not able to. 

We had the witness work on that all of the fol- 
lowing day, and on Wednesday morning, yesterday 
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morning, I called Mr. Schmitt and advised him 
that the calculations were ready. 

I then sent the calculations up to Mr. Schmitt, 
with the original records from which those caleula- 
tions were made, and it is my understanding that 
Mr. Schmitt was satisfied with the computations 
that were made were correct. 

Ts that accurate, Mr. Schmitt? 

Mr. Schmitt: That is only partially accurate, 
Mr. Diamond. 

Mr. Diamond is under the impression that I 
asked just one specific question of this witness and 
that, with this witness, with all the books and rec- 
ords, that that [156] was the only thing I was 
interested in, that one particular question. 

The witness was unable to supply me with an- 
swers I was willing to ask and I wanted these books 
so I could check on them. 

When these records were furnished me in respect 
of these four accounts, I went over them and 
checked these figures. 

In those accounts there appeared certain entries 
in respect of these accounts that were very ger- 
mane and were tied in and were absolutely relevant 
and material to these accounts. 

We have the loose sheets. There is no denial 
that they were regular entries in the course of 
business. 

And I think that there would be a missing link, 
there would be an incomplete picture. 

This Court, in order to make its findings of facts 
is entitled to have every legitimate book entry that 
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reflects on this particular item; not just half of it 
or a third of it, but all of it. 

Each item here ties into journal entries and num- 
bers, without which there can be no mistake-— 

Mr. Diamond: If your Honor please, I might be 
able to shorten the discussion a bit. 

I do not have any desire to debate with Mr. [157] 
Schmitt what evidence ought to be presented to 
this Court or withheld from this Court. So far as 
T am concerned, anything that this Court thinks 
is relevant and that I have, this Court may have. 

I do not agree with Mr. Schmitt as to how much 
of a trial he can have after the main trial is closed. 

In any event, if Mr. Schmitt will tell me what he 
wants this morning, if I have it, I will be glad to 
present it. 

Mr. Schmitt: You had it yesterday. It is four 
sheets of the month of May, 1940, which will show 
the item in respect of the dividends to Feature 
Productions, Douglas Fairbanks, Mary Pickford— 

Mr. Diamond: Are these what you want (hand- 
ing papers to counsel) ? 

Mr. Schmitt: Yes, sir. 

The Court: What is the situation now? 

Mr. Diamond: I do not know what they add to 
Mr. Schmitt’s ease, your Honor, but if he thinks 
they are helpful to this case I will be glad to sub- 
mit them. 

The Court: Do you want to check them? 

Mr. Schmitt: J do not want to check them fur- 
ther, if your Honor please. 

T would lke to offer in evidence, if your Honor 
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please, the four tabulations which were furnished 
[158] me by counsel from the books in respect of 
the accounts of Douglas Fairbanks, Mary Pickford, 
Samuel Goldwyn, Feature Productions, together 
with four entries— 

From what book would you eall this, Mr. 
Diamond ? 

Mr. Diamond: Before we get to that, may I 
make a correction, your Honor? 

I did not offer those exhibits that Mr. Schmitt 
is offering at this point. 

I believe they were compiled by the witness and 
otfered by the witness. 

The Court: In response to a question by Re- 
spondent’s counsel, I believe. 

Mr. Schmitt: Yes. 

Mr. Diamond: ‘That is correct. 

I would like to clear the record on that. 

My. Schmitt: —together with these four sheets 
in respect of the accounts of Mary Pickford, Doug- 
las Fairbanks, Feature Productions and Samuel 
Goldwyn, Inc., Ltd. 

IT think these are ledger sheets. 

Do you recall the name of them? Ledger pages? 

Mr. Diamond: If your Honor please, I do not 
see the relevancy of any of these exhibits, but I 
am not disposed to offer any objection to them. 

The Court: They will be received in evidence 
and [158] marked Respondent’s Exhibits E 
through L. 

They are offered by respondent I believe? 

Mr. Schmitt: Yes. 
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The Court: The clerk will properly number 
them. 

(The documents referred to were admitted 
in evidence and marked Respondent’s Exhibits 
fe. “to 1.) 

[ Respondent’s Exhibits E to L are set out in 
full at page 193 of this printed record. | 

The Court: Is there anything further now? 

Mr. Schmitt: Yes, sir. The respondent wishes 
to offer the returns, income tax returns, together 
with exhibits attached thereto, for the calendar 
year 1933, of Mary Pickford Fairbanks and Doug- 
las Fairbanks. 

The Court: Is there any objection ? 

Mr. Diamond: May I see those exhibits? 

(Mr. Schmitt hands papers to Mr. Diamond.) 

Mr. Schmitt: If your Honor please I would 
like the privilege of having photostats made of 
those and substituted. 

The Court: Without objection, it is so ordered. 

Mr. Diamond: If your Honor please, with re- 
spect to the exhibit which is the individual income 
tax return of Douglas Fairbanks, for the calendar 
year of 1933, there are a lot of miscellaneous papers 
attached to the returns, some of which did not form 
part of the return, originally. [160] 

For example, there is a penciled copy of a reve- 
nue agent’s report, which I think in any event 1s 
objectionable. 

Mr. Schmitt: I agree to that. 

The Court: Only the report itself, and not the 
correspondence is desired ? 
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Mr. Schmitt: No, sir, there are some exhibits in 
there— 

The Court: But such exhibits as are pertinent. 

If you can agree on them now, so that there will 
be no misunderstanding— 

Mr. Diamond: If your Honor please, there are 
several other returns that have been attached to 
this return. One is an information return of 
United Artists Studio Corporation, one is an infor- 
mation return of Guaranty Company of New York, 
and a third is an information return with respect 
to a Douglas Fairbanks trust. 

Mr. Schmitt: T'wo of those I have no objection 
to, but that information return, Treasury Depart- 
ment Form 10, Code 99, in respect to the dividends 
paid by United Artists Studio Corporation to Fair- 
banks or Pickford, that is required to be attached 
to it. 

Of course, that is a well recognized procedure. 

The Court: See if counsel can agree with [161] 
respect to those. 

Mr. Diamond: Your Honor, I am a little doubt- 
ful of both of these returns. These are returns of 
individuals who are not the taxpayers in this case. 

The Court: The Court’s understanding is that 
there is a question involved there that this might 
help to throw hght on— 

Mr. Diamond: I want it understood that my 
objection goes to the point that these are private, 
individual returns of individuals who are not tax- 
payers in this case and have not given their consent 
that their returns be disclosed and made public. 
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Mr. Schmitt: They are controlling stockholders 
of a closed corporation. 

Mr. Diamond: These are not the controlling 
stockholders, Mr. Schmitt. 

This 1s the return of Douglas Fairbanks for the 
year 1933, and another return of Mary Pickford 
Fairbanks for the same year. That is her own, 
private, confidential return. She is not the tax- 
paver in this case, and I do not think that confiden- 
tial information with respect to her income ought 
to be spread on a public record, without some indi- 
cation from her that she consents to it. 

Mr. Schmitt: Apparently, if counsel will agree 
to reading into the record the salient points that 
affect [162] just this distribution, I will agree to 
that. 

The Court: I think if you can agree on that, it 
would be well. 

Mr. Diamond: All right. 

Mr. Schmitt: We ean do that very hurriedly. 

The Court: Yes, you ean do that now, and it 
will save a lot of time. 

Mr. Schmitt: I will do the reading, and you 
can stop me. 

Mr. Diamond: I will try. 

Mr. Schmitt: It is agreed by counsel for both 
parties hereto that the following be read into the 
record and taken as evidence on behalf of respond- 
ents: 

The individual income tax return for the calen- 
dar year 1933 of Douglas Fairbanks on the front 
page, under 
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‘‘Income item 10 dividends on stock from 
domestic corporations $12,159.55.”’ 

Attached to the return is Form 1099, Treasury 
Department, Internal Revenue Service information 
return for the calendar year 1933, to Douglas Fair- 
banks, 1041 North Formosa Avenue, Los Angeles, 
California: 

“To whom paid’’—that is the party to whom 
it is paid—‘‘kind and amount of income paid 
dividends $8,881.91 by whom paid United 
Artists Studio Corporation, Ltd., 1041 North 
Formosa Avenue, [163] L.A., California.” 

There is a notation under ‘‘Dividends’’: ‘‘See 
other side.’’ 

On the reverse side there is this: 

‘‘In addition to the dividend amount shown 
hereon there was due the above-named indi- 
vidual an additional dividend of $14,000 which 
was paid by the undersigned corporation to 
Feature Productions, Ine., Ltd., by virtue of 
an assignment executed bv Douglas Fair- 
banks.”’ 

In respect of the individual meome tax return 
for the calendar year 1933 of Mary Pickford Fair- 
hanks, on the first page under ‘‘Income’’ there is: 

“Ttem 10 JDividend on stock of domestic 
corporations $4,586.31.” 

Attached to the return is Treasury Department 
Form 1099 information return for the calendar 
year 1933: 

‘To whom paid Mary Pickford Fairbanks, 
1041 North Formosa Avenue, Los Angeles, Cal- 
ifornia, Kind and amount of income paid 
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dividends $8,881.92 By whom paid United 
Artists Studio Corporation, Ltd., 1041 North 
Formosa Avenue, Los Angeles, California. 
See other side.”’ 

‘In addition to the dividend amount shown 
[164] hereon there was due the above-named 
individual an additional dividend of $14,000, 
which was paid by the undersigned corpora- 
tion to Feature Productions, Inc., Ltd., by vir- 
tue of an assignment executed by Mary Pick- 
ford Fairbanks.’’ 


In addition there is also attached a copy of an 
agreement dated February 4, 1933, between United 
Artists Studio Corporation, Feature Productions, 
Ine., Art Cinema Corporation and Mary Pickford 
Fairbanks and Douglas Fairbanks: 


Paragraph 4. ‘‘That United Artists Studio 
Corporation, Ltd., Feature Productions, Ince., 
Ltd., and Art Cinema Corporation agree to, 
with the undersigned Mary Pickford Fair- 
banks, Douglas Fairbanks that the Pickford- 
Fairbanks Studio and/or Mary Pickford Fair- 
banks are entitled to and shall retain all of the 
sums heretofore paid to them or either of them 
by said Feature Productions, Inc. pursuant to 
the aforesaid agreement for the purchase and 
sale of stock between Pickford-Fairbanks Stu- 
dio Company, Feature Productions, Inc., Doug- 
las Fairbanks, Mary Pickford Fairbanks, Den- 
nis F. O’Brien, Robert Fairbanks, and N. A. 
McKay, and C. E. Ericksen, dated September 
1, 1928, and in addition that the undersigned 
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Mary Pickford Fairbanks and Douglas [165] 
Fairbanks are entitled to receive as and when 
paid the dividend of $45,763.83 heretofore de- 
clared on the aforesaid $217,923 shares, but 
not paid by the said United Artists Studio 
Corporation, less an amount equal to the inter- 
est paid by you or any of you to the under- 
signed for the period from September 10, 1930, 
to the date when the last interest payment has 
been made by said Feature Productions, Inc., 
to the undersigned, that is, September 1, 1932, 
the agreed amount of interest being $28,000; 
and the undersigned Mary Pickford Fairbanks 
and Douglas Fairbanks do hereby assign to 
Feature Productions, Inec., so much of the 
aforesaid dividend as amounts to the sum of 
$28,000, leaving the balance of said dividend 
$70,763.83 due to the undersigned; and directs 
United Artists Studio Corporation to pay said 
amount of $28,000 as and when said corpora- 
tion pays the balance of said dividend to the 
undersigned to Feature Productions, Ine. and 
accepts the receipt of that corporation as bind- 
ing upon the undersigned to that portion of 
said dividend in so far as the interest of the 
undersigned is concerned therein.”’ 

The Court: Does that conclude the reading of 

the portion you want in? 

Mr. Schmitt: Yes, sir. [166] 

The Court: Is there anything further? 

Mr. Diamond: Will your Honor indulge me for 

just a moment? 
The Court: Surely. 
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Mr. Schmitt: I would like to have these ex- 
hibits, I, J, K and L withdrawn for the purpose 
of having photostats made, if that is agreeable. 

The Court: It will be permitted. 

Mr. Diamond: If your Honor please, on behalf 
of petitioner I desire to offer in evidence at this 
time corporation income tax return of Art Cinema 
Corporation and subsidiary companies being a con- 
solidated return for the fiscal year ended June 30, 
19381. 

The Court: Is there any objection? 

Mr. Schmitt: If your Honor please, the same 
objection that he made. I would hke him to read 
into the record what he wants done. 

IT am just following his procedure. 

Mr. Diamond: I will be very glad to. 

The Court: It will probably save encumbering 
the record with those voluminous reports, 1f that 
is done. 

Mr. Schmitt: And I would not want the confi- 
dential return of a company not involved in this 
proceeding to be made part of a public record. 

Mr. Tannenbaum: If your Honor please, this 
[167] is a publicly held corporation. 

Mr. Diamond: I:ine 9, page 1 of the return, 
entitled ‘‘Dividends on stock of domestic corpora- 
tions,’’ reflects the amount of $146,327.17. 

Schedule L-1 of the aforesaid return entitled 
‘¢Art Cinema Corporation analysis of adjusted sur- 
plus year ended June 30, 1931,’’ shows, under the 
heading of ‘‘ Additions to surplus,’’ the following: 

‘‘Dividends deductible under Section 23SP 
(of the Revenue Act of 1928) $146,327.17.” 
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Schedule H of the aforesaid return of Art Cin- 
ema Corporation and subsidiary companies shows 
the following, under the title of ‘‘Dividends de- 
ductible.”’ 

‘1. Name of corporation United Artists 

Studio Corporation $136,327.17.”’ 

Below that: 

“United Artists Corporation $10,000,”’ 
making a total of dividends deductible 1n this sched- 
ule of $146,327.17. 

Mr. Schmitt: I would like for you to read into 
the record—you have read in under No. 9, dividend 
on stock of domestic corporations $146,327.17. 

I wish you would read under ‘* Deductions,’’ on 
the same page, under item 19, ‘‘Dividends from 
Schedule H.’’ 

Mr. Diamond: Surely. [168] 

‘The same return, your Honor, namely, the re- 
turn of Art Cinema Corporation and subsidiary 
companies for the fiscal year ended June 30, 1931, 
shows, under line 19, under the title of ‘‘Deduc- 
tions,’’ the sum of $146,327.17 as a deduction on 
account of dividends. 

Mr. Schmitt: Being a corporation, that washes 
it out. 

Mr. Diamond: Yes. 

The Court: Is that all? 

T believe the motion with reference to briefs was 
taken care of the other day. 

Mr. Diamond: Yes, sir. 

Mr. Schmitt: Yes, sir. 

Case closed. 

[Endorsed]: T.C.U.S. Filed Nov. 25, 1946. [169] 
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[Title of Tax Court and Cause.] 
STIPULATION OF FACTS 


It is hereby stipulated and agreed by and be- 
tween the parties hereto, by their respective coun- 
sel, that the following facts shall be taken as true, 
provided however, that this stipulation shall be 
without prejudice to the right of either party to 
introduce other and further evidence not incon- 
sistent with the facts herein stipulated to be true: 


1. The petitioner 1s an individual residing at 
No. 1200 Laurel Drive, Beverly Hills, California. 
His income tax returns for the calendar years 1942 
and 1943 were filed with the Collector of Internal 
Revenue for the Sixth District of California. 


2. Samuel Goldwyn Studios (formerly known 
as United Artists Studio Corporation) was a cor- 
poration organized under the Laws of the State of 
California. [170] 


3. Samuel Goldwyn Studios maintained its ac- 
counts and filed its income tax returns on an accrual 
basis for a fiscal year ending June 30th. 


4. At a special meeting of the Board of Direc- 
tors of Samuel Goldwyn Studios on November 30, 
1942, resolutions were duly adopted to reduce the 
par value of the capital stock of the Corporation 
from $50. to $10. per share, and to reduce the stated 
capital of the Corporation. These reductions pro- 
duced a reduction surplus account of $870,390.00. 
Attached hereto and made a part hereof as Joint 
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Exhibit 1-A is a true and correct copy of these 
resolutions. 


5. On December 14, 1942, petitioner became the 
owner of all the outstanding Capital Stock of Sam- 
uel Goldwyn Studios, and was the owner of said 
stock on December 31, 1942. 


6. On December 31, 1942, pursuant to the reso- 
lutions referred to in Paragraph 4, Samuel Gold- 
wyn Studios distributed to the petitioner the sum 
of $800,000.00. 


7. On June 30, 1930, the earnings and profits of 
Samuel Goldwyn Studios accumulated since Feb- 
ruary 28, 1913, including the earnings and profits 
of $181,521.28 for the year ended June 30, 1930, 
were $286,399.42. [171] 


8. On September 11, 1930, the Board of Direc- 
tors of Samuel Goldwyn Studios adopted the fol- 
lowing resolution: 


‘‘Resolved that a cash dividend of Twenty 
One Dollars ($21.00) per share be, and the 
same hereby is, declared to all shareholders of 
this corporation of record as of September 10, 
1930, and that said dividend be paid on Decem- 
ber 15, 1930. 


‘Resolved Further that the treasurer of this 
corporation be, and he hereby is, authorized 
and instructed to give notice of such dividend 
and to pay the same when due.’’ 


A true and correct copy of the minutes of said 
Board of Directors meeting on September 11, 1930 
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at which said resolution was adopted 1s attached 
hereto, made part hereof and marked Joint Ex- 
hibit 2-B. 


9. On September 17, 1930 the action taken by 
the aforesaid resolution of September 11, 1930 was 
reflected by entries on the books of Samuel Gold- 
wyn Studios, photostatic copies of which entries are 
attached hereto and made a part hereof as Joint 
Exhibit 3-C. The persons named in such entries 
are the then stockholders of the corporation and 
the amounts appearing in such entries are propor- 
tionate to the stockholdings of such stockholders. 


10. Samuel Goldwyn Studios sustained a statu- 
tory net loss of $97,650.97 in the fiscal year ended 
June 30, 1931. [172] 


11. Samuel Goldwyn Studios sustained a statu- 
tory net loss of $28,475.54 in the fiscal year ended 
June 30, 1932. 


12. Samuel Goldwyn Studios sustained a statu- 
tory net loss of $101,349.36 in the fiseal year ended 
June 30, 1933. 


13. If the accumulated earnings and profits of 
Samuel Goldwyn Studios were reduced in the fiscal 
year ended June 30, 1931, by the sum of $203,091.00 
then, of the $800,000.00 distributed to the petitioner 
by Samuel Goldwyn Studios on December 31, 1942, 
$104,610.56 constituted a distribution of accumu- 
lated earnings and profits. 


14. If the accumlated earnings and profits and 
paid-in capital of Samuel Goldwyn Studios were 
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reduced in the fiscal year ended June 30, 1933 by 
the said sum of $203,091.00, then, of the $800,000.00 
distributed to the petitioner by Samuel Goldwyn 
Studios on December 31, 1942, $239,059.58 consti- 
tuted a distribution of accumulated earnings and 


profits. 
/s/ FERDINAND TANNENBAUM, 
Counsel for Petitioner. 


J. P. WENCHEL, 
Chief Counsel, Bureau of 
Internal Revenue. [173] 


JOINT EXHIBIT 1-A 


Now, Therefore, Be It Resolved, that the stated 
eapital of this corporation be and it herebv is re- 
duced from four hundred eighty-three thousand 
five hundred fifty dollars ($483,550.00) to nimety- 
six thousand seven hundred ten dollars ($96,710.00), 
the amount of such reduction being three hundred 
eighty-six thousand eight hundred forty dollars 
($386,840.00) ; 

Resolved Further, that said outstanding par 
value shares of this corporation of the par value 
of fifty dollars ($50.00) each be adjusted to the 
stated capital of this corporation as reduced by 
causing each shareholder of this corporation to 
surrender all of his certificates for outstanding 
shares and to receive in lieu thereof a certificate 
for one share of this corpoartion of the par value 
of ten dollars ($10.00) each in lieu of each out- 


146 Commissioner of Internal Revenue 


JOINT EXHIBIT 1-A—(Continued) 


standing share of the par value of fifty dollars 
($50.00) each now held by him. 

Resolved further, that the officers of this cor- 
poration be and they hereby are authorized and 
directed to procure the approval of this resolution 
by the vote or written consent of the holders of at 
least a majority of outstanding shares, regardless 
of limitations or restrictions on voting rights, and 
to take such further action as may be necessary or 
proper to effect the reduction of stated capital 
hereinbefore in this resolution provided for in ac- 
cordance with the laws of the State of California. 

Resolved Further, that the president or vice pres- 
ident and the secretary of this corporation be and 
they are hereby authorized, empowered and di- 
rected to file with the Division of Corporations of 
the State of California all applications and to take 
any and all other steps necessary or proper in 
their judgment to obtain from said Division of 
Corporations a permit authorizing this corporation 
to change the recitals on certificates representing 
outstanding shares of this corporation to conform 
to the aforesaid amendment of the articles of in- 
corporation or to exchange new certificates con- 
taining recitals conforming to such amendment for 
outstanding certificates. 

Resolved Further, that the following be and it 
hereby is adopted as the form of stock certificate 
to be issued hereafter by this corporation. [174] 

Resolved Further, that the officers of this cor- 
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JOINT EXHIBIT 1-A—(Continued) 


poration are hereby directed to transfer the sur- 
plus resulting from the reduction of the stated 
capital of this corporation hereinabove effected. to 
a reduction surplus account. | 

The following resolution was duly and regularly 
adopted by the affirmative vote of all of the direc- 
tors present: 

Whereas, proceedings have been taken in aceord- 
ance with the laws of the State of California to 
reduce the amount of stated capital of this corpora- 
tion from four hundred eighty-three thousand five 
hundred fifty dollars ($483,550.00) to ninety-six 
thousand seven hundred ten dollars ($96,710.00) 
and this reduction, together with a reduction of 
stated capital of this corporation heretofore nade 
will result in a reduction surplus.account amount- 
ing to eight hundred seventy thousand three hun- 
dred ninety dollars ($870,390.00); and 

Whereas, it is deemed to be to the best interests 
of this corporation to withdraw and distribute such 
reduction surplus or some portion thereof pro rata 
in cash or in property to the shareholders of this 
corporation ; 

Now, Therefore, Be It Resolved, that there be 
withdrawn and distributed out of said reduction 
surplus to the shareholders of this corporation, in 
cash and in property or im either, assets of this 
corporation in the amount of eight hundred thou- 
sand dollars ($800,000.00) or in such lesser amount 
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JOINT EXHIBIT 1-A—(Continued) 


as the board of directors may order at any time 
hereafter before such distribution is made. 

Be It Further Resolved that the board of di- 
rectors of this corporation hereby determines that 
by the proposed withdrawal and distribution of 
such reduction surplus up to but not exceeding 
eight hundred thousand dollars ($800,000.00), this 
corporation will not be rendered unable to satisfy 
its debts and liabilities when they fall due and 
that the assets of this corporation after such with- 
drawal and distribution taken at their fair present 
value will at least equal one and one-quarter times 
its debts and habilities. [175] 

Be It Further Resolved, that the president or 
vice president and the treasurer of this corporation 
be and they hereby are authorized and directed to 
file with the Secretary of the State of the State 
of California at least fourteen days before any 
such withdrawal and distribution a certificate in 
compliance with section 348b of the California 
Civil Code stating that the matters and things re- 
quired by said section of such withdrawal and dis- 
tribution. 

Now, Therefore, Be It Resolved, that the stated 
capital of this corporation be and it hereby is 
reduced from four hundred eighty-three thousand 
five hundred fifty dollars ($483,550.00) to ninety- 
six thousand seven hundred ten dollars ($96,710.00), 
the amount of such reduction being three hundred 
eighty-six thousand eight hundred forty dollars 
($386,840.00). [176] 
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JOINT EXHIBIT 2-B 


Minutes of Special Meeting of Board of Directors 
of United Artists Studio Corporation. 

The undersigned, all being directors of United 
Artists Studio Corporation, a California corpora- 
tion, and all being present at the office and prin- 
cipal place of business of said corporation at 7200 
Santa Monica Boulevard, in the City of Los An- 
geles, County of Los Angeles, State of California, 
on September 11, 1930, at the hour of 2:30 o’clock 
p.m., of said day, do hereby agree and consent that 
a special meeting of the board of directors of this 
corporation shall be held immediately at the time 
and place aforesaid for the purpose of considering 
and acting upon the proposition of declaring a 
cash dividend to stockholders of this corporation 
and for the transaction of any other business which 
any director may desire to bring before said meet- 
ing, hereby waiving any other or further notice 
of said meeting and agreeing that all of the acts 
and proceedings of said meeting shall be as valid 
as though had at a meeting otherwise regularly 
called and noticed. 

In Witness Whereof we have signed this written 
consent on the record of said meeting on the date 
and at [177] the time above set forth. 

/3/ A. M. BRENTINGER, 
ABRAHAM LEHR, 
MARK FEILER, 
JOHN W. CONSIDINE, JR., 
ROBERT P. FAIRBANKS, 
N. A. McKAY., [178] 
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JOINT EXHIBIT 2-B—(Continued) 


Pursuant to the foregoing written consent signed 
by a majority of the directors of United Artists 
Studio Corporation on the record of this meeting, 
a special meeting of the board of directors of said 
corporation was held on September 11, 1930, at 
the hour of 2:30 o’clock p.m., of said dav at the 
office of said corporation at 7200 Santa Monica 
Boulevard, in the City of Los Angeles, State of 
California. 

The following directors, constituting a majority 
and a quorum, were present at and participated in 
said meeting: Robert P. Fairbanks, John W. Con- 
sidine, Jr.. A. M. Brentinger, N. A. McKay, Abra- 
ham Lehr, Mark Feiler. 

The following directors were absent from said 
meeting: Joseph M. Schenck. 

Mr. Robert Fairbanks, president of the corpora- 
tion, presided over the meeting. By reason of the 
absence of the secretary and assistant secretary of 
the corporation Erwin Luttermoser acted as secre- 
tary of the meeting. 

The following resolution was duly and regularly 
adopted by the unanimous vote of all directors 
present at said meeting: 

‘‘Resolved that a cash dividend of ‘Twenty 
One Dollars ($21.00) per share be, and the 
same hereby is, declared to all shareholders of 
this corporation of record as of September 
10, 1930, and that said dividend be paid on 
December 15, 1930. [179] 
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JOINT EXHIBIT 2-B—(Continued) 


‘“‘Resolved Further that the treasurer of this 
corporation be, and he hereby is, authorized 
and instructed to give notice of such divident 
and to pay the same when due.”’ 

The meeting then adjourned. 


/s/ ROBERT FAIRBANKS, 
President. 


Attest: 


/3/ ERWIN LUTTERMOSER, 
Acting Secretary. [180] 
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EXHIBIT 3-C 
Prepared by E Approved by AMB 


United Artists Studio Corp. 
JOURNAL ENTRY 


No. 07 Date: Sept. 7, 1930 

Acet. No. Description Debit V Credit vV 

en 

POD Sarpits oo OU ODO.U oY 

103 Dividends Payable: 
Fe@tuve Pred: ...............0..... 136,243.17 V 
Joseph M. Schenek .............. 21.00 V 
John W. Considine Jr......... 21.00 V 
A. M. Brentinger ................ 21.00 V 
Mark 58. Pedder’ :ic...cm......9e. 21.00 V 
Pickford Fairbanks Studios 3,763.83 V 
Mary Pickford Fairbanks.... 20,979.00 V 
Douglas Fairbanks .............. 20,979.00 V 
N. A. Moy oo ee oes... 21.00 V 
Robt. P. Fawrbamiis .............. 21.00 V 
Samuel Goldwyn, Inc., Ltd. 20,979.00 V 
Abraham Jwelir ......2.......0... 21.00 V 
Samuel Goldwyn, Inc., Ltd. 1,565.67 V 

187 Accrued Income Taxes Payable 1,041.69 V 

109 Spe en... 1,041.69 V 

122 ~=Aeerued Income Taxes Payable 2034426 

103 Gales Haulah—Int. Rev. Collector (20-844 204 


(See Vo. 6904) 


Explanation: Dividend declared to stockholders of reeord as 
of Sept. 10, 1930. Payable in cash Dee. 15, 19830—Goldwyn extra 
dividend of 1565.67 payable by credit memo to be apphed to 
current indebtedness of Goldwyn. See dividend files for detail. 
Loss for prior year (sce Return 6/30/29) not considered in orig- 
inal aeerual—6/30/30. Income Tax 1929-1930 payable as per 
report on file. 


[Endorsed]: T'.C.U.S. Filed Nov. 4, 1946. [181] 
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JOINT EXHIBIT 4-D 
Prepared by E Approved by AMB 


United Artists Studio Corp., Ltd. 
JOURNAL ENTRY 
No. 896 Date: May 27, 1933 


Acct. No. Description Debit V Credit V 


105 Dividends Payable .................. $ 28,000.00 V 
Mary Pickford Fairbanks 
and Douglas Fairbanks 

105 Dividends Payable ................- 28,000.00 V 
Feature Prod. Inc. Ltd. 


Explanation: To transfer to Feature Prod. Inc. Ltd. $28,- 
000.00 of dividend payable to Mary Pickford Fairbanks and 
Douglas Fairbanks, leaving amount due last two named $17,- 
763.83. This entry per instructions of A. M. Brentinger. 

Note: 6/30/33—See agreement between U. A. S. Corp., Fea- 
ture, Art Cinema, Pickford and Fairbanks dated 2/4/33. 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. [182] 
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JOINT EXHIBIT 5-E 
Prepared by E Approved by AMB 


United Artists Studio Corp., Ltd. 
JOURNAL ENTRY 


No. 897 Date: May 27, 1933 
Acet. No. Description Debit V Credit vV 
105 Dividends Payable .................. $203,091.00 V 
197,672.07 
o¢ Accounts Receivable 

Feature Prod. Ine. Ltd....... 164,327.17 V 
Samuel Goldwyn Ine. Ltd... 21,000.00 V 
Mary Pickford Fairbanks.. 6,649.57 V 
Douglas Fairbanks .............. 0,695.03 V 

9,418.93 


103 Accounts Payable 
Mary Pickford Fairbanks.. 2 232000 ¥ 
Douglas Fairbanks .............. 3,186.88 V 


203,091.00 


Explanation: To charge Accounts Receivable from stockhold- 
ers against adjusted dividends payable to them and to credit any 
excess of dividends over such receivables to Accounts Payable. 
This entry per instructions of A. M. Brentinger. 

See letters from Abraham Lehr, Samuel Goldwyn, Ince., Ltd., 
and Feature Prod. Ince., Ltd., dated 6/27/33 authorizing above— 


in dividend file. 
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JOINT EXHIBIT 5-E—(Continued) 


United Artists Studio Corp., Ltd. 
1041 North Formosa Avenue, Hollywood, Calif. 


Invoice No. J E-897 
Date: May 27, 1933 
To: Feature Productions, Inc., Ltd. 


Description Total 


To credit your account with amount of 
Mividend dwe you .........................0.000) $136,327.17 
28,000.00 164,327.17 


[Initialed]: T E AMB 


Invoice No. J E-897 


United Artists Studio Corp., Ltd. 
1041 North Formosa Avenue, Hollywood, California 


Date: May 27, 1933 
To: Samuel Goldwyn, Inc., Ltd. 


Description Total 


To credit your account with amount of 
G@irotaeniel Ce) WOU ._.............--.--cccceeesqeesecaesenecneeenevseeeeeees 21,000.00 


[Initialed]: TE AMB 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1948. [183] 
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158 Commissioner of Internal Revenue 
PETITIONER’S EXHIBIT No. 1 


Feature Productions, Ine. 
1041 North Formosa Avenue 


Hollywood, Calif., June 27, 1933. 


United Artists Studio Corporation, Ltd. 
1041 North Formosa Avenue 
Los Angeles, California 


Gentlemen : 


Under the terms of that certain agreement be- 
tween United Artists Studio Corporation, Feature 
Productions, Inc., Art Cinema Corporation, and 
Mary Pickford Fairbanks and Douglas Fairbanks 
dated February 4, 1933, Mary Pickford Fairbanks 
and Douglas Fairbanks assigned to Feature Pro- 
ductions, Inc. $28,000.00 of the dividend declared 
September 11, 1930 by the board of directors of 
United Artists Studio Corporation, Ltd. Instead 
of paying said amount to the undersigned in money, 
you are hereby authorized to retain said amount 
to apply on account of the indebtedness now owing 
from the undersigned to you. 


Very truly yours, 


FEATURE PRODUCTIONS, 
INC. LTD. 


By /s/ A. M. BRENTINGER, 
Vice-President. 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. [187] 
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PETITIONER’S EXHIBIT No. 2 


Feature Productions, Ine. 
1041 North Formosa Avenue 


Hollywood, Calif., June 27, 1933. 


United Artists Studio Corporation, Ltd. 
1041 North Formosa Avenue 
Los Angeles, California 


Gentlemen: 


On September 11, 1930, the board of directors of 
United Artists Studio Corporation, Ltd., a Cali- 
fornia corporation, declared a dividend of $21.00 
per share payable to stockholders of record on 
September 10, 1930. By the declaration of such 
dividend the undersigned is entitled to receive the 
sum of $136,327.17. Instead of paying said amount 
to the undersigned in money, you are hereby auth- 
orized to retain said amount to apply on account 
of the indebtedness now owing from the under- 
signed to you. 


Very truly yours, 


FEATURE PRODUCTIONS, 
INC., LTD. 


By /s/ A. M. BRENTINGER, 
Vice-President. 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. [188] 
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PETITIONER’S EXHIBIT No. 3 


Samuel Goldwyn Inc., Ltd. 
Studios - 7210 Santa Monica Boulevard 
Los Angeles, California 


June 27, 1933. 


United Artists Studio Corporation, Ltd., 
1041 North Formosa, 
Los Angeles, California. 


Gentlemen: 


On September 11, 1930, the board of directors of 
United Artists Studio Corporation, Ltd., a Cali- 
fornia corporation, declared a dividend of $21.00 
per share payable to stockholders of record on 
September 10, 1930. By the declaration of such 
dividend the undersigned is entitled to receive the 
sum of $20,979.00. Instead of paying said amount 
to the undersigned in money you are hereby auth- 
orized to retain said amount to apply on account 
of the indebtedness now owing from the under- 
signed to you. 


Very truly yours, 
SAMUEL GOLDWYN, INC., LTD. 


By /s/ ABRAHAM LEHR, 
Vice President. [189 | 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. . 
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PETITIONER’S EXHIBIT No. 4 


Samuel Goldwyn Ine., Ltd. 
Studios - 7210 Santa Monica Boulevard 
Los Angeles, California 


June 27, 1933. 


United Artists Studio Corporation, Ltd., 
1041 North Formosa, 
Los Angeles, California. 


Gentlemen: 


On September 11, 1930, the board of directors 
of United Artists Studio Corporation, Ltd., a Cali- 
fornia corporation, declared a dividend of $21.00 
per share payable to stockholders of record on Sep- 
tember 10, 1930. By the declaration of such divi- 
dend the undersigned is entitled to receive the sum 
$21.00. Instead of paying said amount to the under- 
signed in money, you are hereby authorized to re- 
tain said amount to apply on account of the indebt- 
edness now owing from Samuel Goldwyn Ine.. Ltd. 
to you. 


Very truly yours, 
/s/ ABRAHAM LEHR. 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. [190] 
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Respondent’s Exhibit A—(Continued) 
SCHEDULE K—BALANCE SHEETS (See Instruction 43) 


Items 

ASSETS Amount 
Caish..........-2<20+:: een ee 
Accounts receivable..............c....ccecceccceseceoeecoeeeeeooe $250,539.38 

Less reserve for bad debts............00..0cccceeceece | ceeseteeeees 
Supplies:....... cee ee........ $ 28,339.46 
Deferred charges: 

Prépaid itisumaniGe:.....i0.....c.6.....ccccescsseesesseee et $ 8,997.87 

PRemaads tBxGsee........lsseetsss-.-c peters sees 717.07 

AM GEOR... cscsoc.ccescestacee- 2 ee 2,635.56 
Capital assets: 

Baila imee.......2.cse0000 ee $500,907.29 

Machinery and equipment..................0-..:::0+ 303,074.78 

Furniture and fixtures..........0.0..c:ccccceeeeeeeeeeees 60,461.39 


Delivery eqiipiieiit:..............----:--csc0e--recreete7-: 14,754.58 


Beginning of Taxable Year 


Total 
69,832.45 


@owororcance 
en ee i 
eer eccoeoes 


Ind of Taxable Year 


Amount 


41,932.41 


Pveeecccecse 


17,593.00 
349.00 
5,837.44 


¢ 880,986.17 


900.932.04 
68,784.79 
17,436.21 


se 


Total 
45,105.45 


wer erenegcoee 


woetnev esses 


eoterecn eves 
Peeesnervacee 
Beeesorsecne 
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Page 2 of Return—(Cont’d) Schedule K—Balance Sheets—(Cont’d) 
Beginning of Taxable Year End of Taxable Year 
LIABILITIES—(Cont’d) Amount Total Amount Total 
“ 17. Accrued expenses : 
> Interest.........0%..0- ee $ @7ottt ©” eee $ S000" We Wee 
Ss TRasies«/2.:....,. 20534720) 9 pe eee 
3 AU RGUeI...... 8 5. eee ee ee 13,441.13 18,195.29 17,870.75 38,250.95 
S I te 
S 18. Other liabilities (describe fully) : 
= Refunds Due Produceyrs.................:::c-cceseeees $132 10077 ) Beexeee & LAS O0L55y > eee 
SS Capital Stock Subscriptions........000..0000..0.. ee 3, 20000 |) eee 50,200'00" © oe 
DQ Determedtineomie..........00.. 0...) el Oe DOGO ee 
% Unclaimed Salaries and Wages.......................- 105.49 172,105.66 105.49 213,007.04 
19, Capital stock : 
Common stock (less stock in treasury)... cee So7,20000  Fiunas 867,200.00 
20. Supp liiee....2..0.8......0. eee 9803007 = gee $$: O8@8017 |. 
21. Undividetl profits..............eee er | 98,030.77 165,597.02 263 62710 


22, "Total Liabilities.........csccccccscsssscsssssseccsseseseeseeeeess 0 weeenan $1,559,281.50 $ 1,488,649.75 
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Page 3 of Return 


SCHEDULE L—Reconciliation of Net Income and Analysis 
of Changes in Surplus 


1. Net income from Item 24, page 1 of the return......$176,880.03 


* * & 


do. Total of Lines 1 to 4, inclusive... cece $176,880.03 
6. Mow Prom Line cee, 20,341.20 


7. Net profit for year, as shown by books, before any 
adjustments are made therein (Line 5 minus 


ii F ee | $156,538.83 
8. Surplus and undivided profits as shown by bal- 
ance sheet at close of preceding taxable year.... 98,030.77 
9. Other credits to surplus (to be detailed) : 
@@) Net Lots for Prior Year ..........cc-c ee. 9,058.19 
10. “Total of Lines 7 to 9, iamelitsivew..........................04 $263,627.79 
* * * 


12. Surplus and undivided profits as shown by bal- 
ance sheet at close of taxable year (Line 10 

rl tes Yee TP”. SL. eee ee $263,627.79 

13. Unallowable deductions: 

(b) Income and profits taxes paid to the United 
States, and so much of such taxes paid to its 
possessions or foreign countries as are claim- 

ed as a credit in Item 41, page lof the return 20.341.20 


a I 2 8 | ee enn er $ 20,341.20 


* ££ * * 


QUESTIONS 
KIND OF BUSINESS 


1. By means of the key letters given below, identify the cor- 
poration’s main income-producing activity with one of the gen- 
eral classes, and follow this by a special description of the busi- 
ness sufficient to give the information called for under each gen- 
eral class. 


* * * * E4—Leasing transportation or utilities. State kind of 
x &£ *& * 


property. 
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3. Answers: (a) General class (use key letter designation) 
E-4. (b) Main income-producing business (give specifically the 
information called for under each key letter, also whether acting 
as principal, or as agent on commission; state if inactive or in 
liquidation) : Leasing Space and Facilities for Production of Mo- 
tion Pictures. 


AFFILIATIONS WITH OTHER CORPORATIONS 
See Instruction 38 
4. Is this a consolidated return of two or more corporations ? 
No. 
5. Did the corporation file a consolidated return for the pre- 
ceding taxable year? No. 


PREDECESSOR BUSINESS 

6. Did the corporation file a return under the same name for 
the preceding taxable year? Yes. Was the corporation in any 
way an outgrowth, result, continuation, or reorganization of a 
business or businesses in existence during this or any prior year 
since December 31, 1917? Yes. If answer is ‘‘yes,’’ give name 
and address of each predecessor business, and the date of the 
change in entity: Pickford-Fairbanks Studios Company, No- 
vember 22, 1926. 


BASIS OF RETURN 
7. Is this return made on the basis of actual receipts and dis- 
bursements? Yes. 


VALUATION OF INVENTORIES 
8. State whether the inventories at the beginning and end of 
the taxable year were valued at cost, or cost or market, whichever 
is lower. If other basis was used, describe fully, state why used 
and the date inventory was last reconciled with stock: Inven- 
tories Valued at Cost. Taken June 30, 1930. 


LIST OF ATTACHED SCHEDULES 
9. Enter below a list of all schedules accompanying this re- 

turn, giving for each a brief title and the schedule number. The 
name and address of the corporation should be placed on each 
separate schedule accompanying the return: 

Schedule of Cost of Goods Sold 

Schedule of Cost of Manufacturing 

Schedule of Profit from Sale of Capital Assets 
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Respondent’s Exhibit A—(Continued) 


Schedule of Other Deductions 

Schedule of Compensation of Officers 

Schedule of Repairs 

Schedule of Taxes 

Schedule of Bad Debts 

Schedule of Depreciation 
The corporation’s books are in care of Erwin Luttermoser. Lo- 
eated at 1041 No. Formosa Ave., Hollywood, Calif. 


Page 4 of Return 
AFFIDAVIT 


We, the undersigned, vice-president and treasurer of the cor- 
poration for which this return is made, being severally duly 
sworn, each for himself deposes and says that this return, ineclud- 
ing the accompanying schedules and statements, has been ex- 
amined by him and is, to the best of his knowledge and belief, a 
true and complete return made in good faith, for the taxable year 
stated, pursuant to the Revenue Act of 1928 and the Regulations 
issued thereunder. 


(Corporate Seal) 
/s/ A. M. BRENTINGER, 


Vice-President. 
/s/ |Illegible] 
Asst. Treasurer. 
Sworn to and subscribed before me this 12th day of Septem- 


ber, 1930. 
(Seal) /s/ ERWIN LUTTERMOSER, 


Notary Public in and for the City and County of Los Angeles, 


State of California. 
My Commission Expires Dec. 19, 1931. 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. [194] 


Ut. 
eS = 
é ! Ap 108 
utad 
Srl 0 
' @) gee 
- a 
my ~ 
’ — zat at 


se. : Sand 
OTHE Teiteg Cimetg wots oR 


|) pe TEGI 794 peosyy 104 ny 
wre or ong | NUALIY XVLINOONI NOILVWOdYOD |2. Satan, | 
>~ a 4 


171 


Page 2 of Return 


Respondent’s Exhibit B—(Cont’d) 


SCHEDULE K—BALANCE SHEETS (See instruction 43) 


Items Beginning of Taxable Year 
= ASSETS Amount Total 
A. Oath... cee, $ 45,105.45 
‘=  ‘d» deeoupts: Pace VaiOle! we... eects b 46©@OSRCR arses: 
S Less reserve for bad debts........:ccccccccccceceee 000 ceueeeenenes 80,390.94 
SS) 

2 4. Inventories: 
3 Reavy riser lee... cocoa... ns eocnceceeneezereae ol B® BO,MORTS 0 eee 
” Wide Tie PTOCSARE ww. owes... ee ee 
% Supplt@......2% ee. 2 COG j Bites 
HE EE 43, 860.58 
7. Deferred charges: 
Prepaid ‘inetiPaiiee......8............ eee ee es) | ccc 
Premall takGge..........-::..2-..-00.02ce<- | er 
GA GORE cee els 3,909.27 21,851.27 


End of Taxable Year 


Amount Total 
ee $ 88,589.72 
$ VAC0E 9 se cree 
ee 146,549.41 
¢ 5044131  j— =2= 
2,255.10 a 
5 oA, 
snssameaeeet 57,981.23 
® Pls ieee 
B42:00  — reassse me 
610.77* 21,434.54 
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Page 3 of Return 


SCHEDULE L—Reconciliation of Net Income and Analysis 
of Changes in Surplus 


1. Net income from Item 24, page 1 of the return....6 97,650.97 


* @ & # 
Oo. Total of Lines 1 to 4, inclusive... $ 97,650.97 
6. ‘Towa Tarom Time 14 ...........-....ccscccspe--0ch--cuuecieeses cued $ 49.50 


7. Net profit for year, as shown by books, before any 
adjustments are made therein (Line 5 minus 
LSS | ee Ae ne ee $ 97,700.47 
8. Surplus and undivided profits as shown by bal- 


ance sheet at close of preceding taxable year.... 263,627.79 
* ¢ 3 € 


10. Total of Lines 7 to 9, inclusive................................$165,927.32 
Tl, “Wee. Pireney amie 17 -cecete.... Ab a Reece 204,656.67 


12. Surplus and undivided profits as shown by bal- 
ance sheet at close of taxable year (Line 10 
rama Terme TS) cco! ee... $ 38,729.35 
13. Unallowable deductions: 
(b) Ineome and profits taxes paid to the United 
States, and so much of such taxes paid to its 
possessions or foreign countries as are claim- 


ed as a credit in Item 32, page 1 of the return 49.50 
im Total of Mine 18.....2.:228 donee... 2S eee $ 49.50 
16, Other debits to surplus (to be detailed) : 
(a) Dividends declared 9/10/30 but unpaid on 
6/80/81 on... ae 
17. “Petal of Tiweswls qd W0.......20..........0.226.0-0.c00- $204,656.67 


QUESTIONS 
KIND OF BUSINESS 


1. By means of the key letters given below, identify the eor- _ 
poration’s main income producing activity with one of the gen- 
eral classes, and follow this by a special description of the busi- 
ness sufficient to give the information called for under each gen- 


eral class. 


vs. Samuel Goldwyn 175 


Respondent’s Exhibit B—(Cont’d) 


* * * * D—Construction—excavations, buildings, bridges, 
railroads, ships, etc., also equipping and installing same with 
systems, devices, or machinery, without their manufacture. State 
nature of structures built, materials used, or kind of installations. 
** * * G—Service—domestic, including hotels, restaurants, ete. ; 
amusements; other professional, personal, or technical service. 
State the service. * * * 

3. Answers: (a) General class (use key letter designation) 
D&G. (D) Construction of motion picture sets, props, ward- 
robe—of common building materials; (G) Providing services as 
designers and active operators of motion picture sets and equip- 
ment. 


AFFILIATIONS WITH OTHER CORPORATIONS 
See Instruction 38 


4. Is this a consolidated return of two or more corpora- 


tions? No. 
d). Did the corporation file a consolidated return for the pre- 


ceding taxable year? No. 
PREDECESSOR BUSINESS 


6. Did the corporation file a return under the same name for 
the preceding taxable year? No. Was the corporation in any 
way an outgrowth, result, continuance, or reorganization of a 
business or businesses in existence during this or any prior year 
since December 31, 1917? Yes. If answer is “‘yes,’’ give name 
and address of each predecessor business, and the date of the 
change in entity: The corporation changed its name from United 
Artists Studio Corporation to United Artists Studio Corporation, 
Ltd. within the taxable year. 


BASIS OF RETURN 


7. Is this return made on the basis of actual receipts and dis- 
bursements? Yes. 


VALUATION OF INVENTORIES 


8. State whether the inventories at the beginning and end of 
the taxable year were valued at cost, or cost or market, whichever 
is lower. If other basis was used, describe fully, state why used 
and the date inventory was last reconciled with stock: Cost or 
market, whichever is lower. 
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Respondent’s Exhibit B—(Cont’d) 
LIST OF ATTACHED SCHEDULES 


9. Enter below a list of all schedules accompanying this re- 
turn, giving for each a brief title and the schedule number. The 
name and address of the corporation should be placed on each 
separate schedule accompanying the return. 

Schedule ‘‘I’’ ‘‘Depreciation’’ 

Schedule ‘‘X’’ ‘‘General Expense’’ 

Schedule ‘‘G’’ ‘‘Bad Debts’’ 
The corporation’s books are in care of L. B. Smith, Auditor. Lo- 
cated at 1041 No. Formosa Ave., Los Angeles, Calif. 
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SCHEDULE A—Cost of Manufacturing or Producing Goods 
(See Instruction 2) 


Items Amount 
(Enter as Item 2c) 
Cost-of Salaries and Wages Sold...................---.c-- $641,690.45 
Wages and Material: 
Wardrobe Manufacture ............000..0c eee 26,384.81 
Pliotagtaphie IDWphe.  ......2......0...--.csescesecccesccceoesseneeeens 47,861.85 
Transpertataom, Diep. ....2...---.-.2222.---..00d cn essseesieene es 18,359.35 
Wiiiowam? Rn a se s  sn 9,137.53 
Wages, demolishing unused mot. pie. sets...................... 1,461.23 
* SS $744,895.22 


SCHEDULE C—Compensation of Officers (See Instruetion 12) 


1. Name of Officer: A. M. Brentinger. 2. Official Title: Vice Pres. 
3. Time Devoted to Business: 34. 4. Shares of Stock Owned: 1 
Common. 5. Preferred: None. 6. Amount of Compensation (en- 
ter as Item 12): $15,600.00. 

SCHEDULE D—Cost of Repairs and Maintenance 


2. Amount 


1. Items (Enter as Item 14) 
Braah@iages rand, Gomme)... ca ccnnaacong.- -<gaeesesesesonsaenaevenao! $ 25,214.30 
Rental Equipment (Lights, Cameras, etc.) .................. 22,381.80 
Machinery, Tools, Projection Equipment...................... 7,140.49 
inrnieiaie gad! “Pree «........ 0... cence ee ee 6,599.54 
Recording WonilipMMenit, .............2...02.2.--.ssceeeeeee se eee eeeeeee 13,094.47 


Atntos and Mipe@ellam@@tise...... eee sees eeeee 7,769.19 
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Respondent’s Exhibit B—(Cont’d) 
SCHEDULE E—Taxes Paid (See Instruction 16) 


2. Amount 
1. Items (Enter as Item 16) 
muate Franchise Tax Bill 27970_................c-.0---------...8 1,854.96 
Om, & County Tax Bill 767502 __..___....................-... 1,216.80 
do SAO eee ee eens. 40.83 
do Sod ee es... 2020038 
do 161500". eee. 17,597.26 
do DDDIG2 eee... 4,285.64 
NGS, nr 400.00 
UC ML Ga rain Se. ee 292.00 


* * & & 


AFFIDAVIT 


We, the undersigned, president and treasurer of the corpora- 
tion for which this return is made, being severally, duly sworn, 
each for himself deposes and says that this return, including the 
accompanying schedules and statements, has been examined by 
him and is, to the best of his knowledge and belief, a true and 
complete return made in good faith, for the taxable year stated, 
pursuant to the Revenue Act of 1928 and the Regulations issued 
thereunder. 


(Corporate Seal) /s/ R. FAIRBANKS, 
President. 


/s/ A. M. BRENTINGER, 
Treasurer. 


Sworn to and subscribed before me this 12th day of October, 
1931. 


(Seal) 7s/ W. SMITH, 
Notary Public in and for the City and County of Los Angeles, 
California. 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. [198] 
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Items 


ASSETS 


Inventories: 


Raw materials 
Work in progress 
Sup liess. .......:. 2 


Deferred charges: 
Prepaid insurance 
Prepaid taxes 
JAN Fotis emetic 
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SCHEDULE K—BALANCE SHEETS (See Instruction 43) 


Beginning of Taxable Year 


Amount Total 
ee $ 88,589.72 
Peer erecel 146,598.91 


$ 5044151 9 oo. 


Soom 
5.284.620 nccssece 
—— 57,981.23 

€ OTOH] = ws... 
SALMO cooncesasnes 

610.77 21,434.54 


End of Taxable Year 


Amount Total 
<1 $ 338,200.29 
Ae aoe 200.00 
TORN occa 
ver: 178,796.59 
$ 81.18 —— aaeeeeeees ; 
47,831.70 eae 
... ee 47,912.88 
® DVO wiecccetes 
SUA50 cma 


27,930.09 49 343.63 
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Respondent’s Exhibit C—(Cont’d) 
Page 3 of Return 


SCHEDULE L—Reconciliation of Net Income and Analysis 
of Changes in Surplus 


1. Net income from Item 24, page 1 of the return....6 28,475.54 


2. Nontaxable income: 
(f) Other items of nontaxable income( to be 
detailed) : 
(1) Profit from exchange of assets in kind 
(2) Midigeograpl .........:0....00.. 0M ee 30.00 
(3) Gheek Pravettae .ce..-...6 ine 45.00 
* % K —————EEE 
do. Total of Lines 1 to 4, inclusive........00 ee $ 28,400.54 


Koval fron® Lime 1 ............. ge.) ae 2 3,032.53 


7. Net profit for year, as shown by books, before any 
adjustments are made therein (Line 5 minus 
Weimer") oot. acces ee $ 31,433.07 
8. Surplus and undivided profits as shown by bal- 
ance sheet at close of preceding taxable year.... 38,729.35 
9. Other credits to surplus (to be detailed) : 
(a) Cancellation of portion of dividend declared 1,565.67 


10. Total.of limes 7 to 9, miclitsive......................-.-..... $ 68,596.75 
* * * * 
12. Surplus and undivided profits as shown by bal- 
ance sheet at close of taxable year (Line 10 
oe I ae a ae ee eee $ 68,596.75 
13. Unallowable deductions: 
(b) Income and profits taxes paid to the United 
States, and so much of such taxes paid to its 
possessions or foreign countries as are claim- 
ed as a credit in Item 32, page lofthereturn 3,032.53 


1 Tees lope O.. |. Sie 2 eee | $ 3,032.53 
QUESTIONS 


KIND OF BUSINESS 


1. By means of the key letters given below, identify the cor- 
poration’s main income-producing activity with one of the gen- 
eral classes, and follow this by a special description of the busi- 
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ness sufficient to give the information called for under each gen- 
eral class. 

* * * ‘I.—Concerns not falling in above classes (a) because 
of combining several of them with no predominant business, or 
(b) for other reasons. * * * 

3. Answers: (a) General class (use key letter designation) : 
‘“T?: Designing and constructing motion picture sets of common 
building materials. Providing labor, space, services, facilities and 
equipment for production of motion pictures. 


AFFILIATIONS WITH OTHER CORPORATIONS 
(See Instructon 38) 


4. Is this a consolidated return of two or more corpora- 
tions? No. 

o. Did the corporation file a consolidated return for the pre- 
ceding taxable year? No. 


PREDECESSOR. BUSINESS 


6. Did the corporation file a return under the same name for 
the preceding taxable year? Yes. Was the corporation in any 
way an outgrowth, result, continuation, or reorganization of a 
business or businesses in existence during this or any prior year 
since December 31, 1917? Yes. If answer is ‘‘yes,’’ give name 
and address of each predecessor business, and the date of the 
change in entity: Pickford-Fairbanks Studios Company, No- 
vember 22, 1926. United Artists Studio Corp., February 16, 1931. 


BASIS OF RETURN 


7. Is this return made on the basis of actual receipts and 
disbursements? Yes. 


VALUATION OF INVENTORIES 


8. State whether the inventories at the beginning and end 
of the taxable year were valued at cost, or cost or market, which- 
ever is lower. If other basis was used, describe fully, state why 
used and the date inventory was last reconciled with stock: Cost 
or market, whichever is lower. 


LIST OF ATTACHED SCHEDULES 
9. Enter below a list of all schedules accompanying this re- 
turn, giving for each a brief title and the schedule number. The 
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name and address of the corporation should be placed on each 
separate schedule accompanying the return. 
Schedule ‘‘ A’’—Cost of Manufacturing or Producing Goods 
Schedule ‘‘D’’—Repairs and Maintenance 
Schedule ‘‘G’’—Bad Debts 
Schedule ‘‘I’’—Depreciation 
Schedule ‘‘X’’—Operating Expenses 
The corporation’s books are in care of M. A. Ezzell, Auditor. Lo- 
eated at 1041 No. Formosa Avenue, Los Angeles, California. 


Page 4 of Return 


SCHEDULE A—Cost of Manufacturing or Producing Goods 
(See Instruction 2) 


See separate schedule 


SCHEDULE B—Profit from Sale of Real Estate, Stocks, 
Bonds, Ete. (See Instruction 8) 


1. Kind of Property 2. Date Acquired 3. Amount Realized 


Framed Pié¢titré ........<.1c2........ 1931 $15.00 
Camera Motor Case.................... 1927 10.00 
Sehedule B— (Continued) 
4. Depreciation 5. Cost or Value 
Allowable Since as of Mar. 1. 1913, 7. Net Profit 
Acquisition Whichever Greater (Enter as Item 8) 
8 3.50 $35.00 $16.50 
15.00 15.00 10.00 


6.50 
SCHEDULE C—Compensation of Officers (See Instruction 12) 


1. Name of Officer: A. M. Brentinger. 2. Official Title: Vice 
President. 3. Time Devoted to Business: 34. 6. Amount of Com- 
pensation (Enter as Item 12) : $15,900.00. 


SCHEDULE D—Cost of Repairs (See Instruction 14) 


See separate schedule 
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SCHEDULE E—Taxes Paid (See Instruction 16) 


2. Amount 
1. Items (Enter as Item 16) 
Los Angeles—City and County...........00.000000000c0c.0+..----$ 28,207.58 
State of California—Franchise -.........000........e-2cecceceeeeeee- 25.00 
State of California—Auto Licenses...............2....cccs0000+- 246.50 
Wederal Bank Check Tax.................00...-c:ccccccccesececcceceeeeees 10.44 
$28,489.52 


€ %@ 3 + 


SCHEDULE G—Bad Debts (See Instruction 18) 


See separate schedule 
* ££ £ 


SCHEDULE I—Explanation of Deduction for Depreciation 
(See Instruction 20) 


See separate schedule 
AFFIDAVIT 


I, the undersigned, treasurer of the corporation for which this 
return is made, being duly sworn, depose and say that this re- 
turn, including the accompanying schedules and statements, has 
been examined by me and is, to the best of my knowledge and 
belief, a true and complete return made in good faith, for the tax- 
able year stated, pursuant to the Revenue Act of 1928 of 1928 and 
the Regulations issued thereunder. 


(Corporate Seal) 
/s/ A. M. BRENTINGER, 


For President. 
/s/ A. M. BRENTINGER, 
Treasurer. 


Sworn to and subscribed before me this 13th day of Septem- 


ber, 1932. 
(Seal) /s/ A. R. [Tlegible] 
(Signature of Officer administering oath) 


The President of the corporation being absent from the city, 
Mr. A. M. Brentinger, who is Vice-President and Treasurer, has 
signed as Treasurer and also for the President. 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. [202] 
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Respondent’s Exhibit D—(Cont’d) ee: 
Page 2 of Return SCHEDULE K—BALANCE SHEETS (See Instruction 47) 
Items Beginning of Taxable Year End of Taxable Year 
ASSETS Amount Total Amount Total 
DL, MigY nnn ceeeecececes NO I $ 33,200.29 see a ROS 
2, “Nigkey rew@oivalile...........2.......2...c:-21s: eee 20:00. aa 245.00 
3. AMCCOUNtS eQeIVE MOMs... scssccscc.....ccecccc.cecees eee S 879659 —am S 144552009 nce 
Less reserve for bad deliti..............c0::00000: "2 178,796.59 3,097.77 141,422.32 
4. Inventories: 
Work in PPO@OR@..:..02.............00e ee $ BSE.1B ees 
SU DP NMw :,.....2:..-csaueess nasscuanteaxunes, eaeeeaeenemae ce 2 2) 0 | | eee $ 39,754.37 issue 
ene 47,912.88 oe: 39,754.37 
7. Deferred Charges: 
Prepaid imsurance..............0:..00cccceceeeeeseeeeeeeeees $ 2110900, jj #### 92 § iUAl7o 8=©=©=©6oCCe 
Prepaid taxes........... abscess etesssese. ce oi 5) 200950 jm 


Pelle tlhvelis ..... teveetteconams.....ancs0-s 1 eee 27,930.09 49 343.63 16,938.96 34,651.55 
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Respondent’s Exhibit D—(Cont’d) 
Schedule K—Balance Sheets—(Cont’d) 


Beginning of Taxable Year 


Amount Total 
LIABILITIES 
13. Notes payable (less than one year).....0....eceece 0 seteeteeeees $ 40,000.00 
14. Accounts payable................. siecenect oe ae ae. | 74,025.53 
17. Accrued expenses: $ BOSS eieessasews 
Winnitongerath ccceeee. 2. sade eseececee on ssetseviessstecacceneescess oe | Seen e === 
TMOG... .ceslee:,«xQanecene-.~< onscreen =n done cee <- 330.00 
fA) OGINGIE. <7. ool covzecettee. (ce. snngugeene ss 
18. Other liabilities (describe fully) : $ 203,091.00 203,091.00 
Dividends Payable. v:.....ccon...00 ee 
19. Capital stock: 
Common stock (less stock in treasury )........... $ 967,100.00 967,100.00 
20. Surplus.......080.. 22... $ 68,596.75 
21. Unelivided jomefittes.......2.222.c..00..-:..c0nse eee 68,596.75 


22. Total, Taga bilitiion:..... 21.2...) $ 1,215,953.11 


Page 2 of Return—(Cont’d) 
End of Taxable Year 


Amount 


$ 967.10 


Sr ee ry 


* 967,100.00 


¢ 172,874.18 


eacesee hoove 


Total 


172,874.18 


$ 848,936.98 
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Page 3 of Return 


SCHEDULE L—Reconciliation of Net Income and Analysis of 
Changes in Surplus 


1, Net income from Item 26, page 1 of the return....$101,349.36 
(f{) Other items of nontaxable income 
(to be detailed) : 


(1) Profit from exchange of assets in kind.... 169.70 
* * Rk * 
dD. Total of Lines 1 to 4, inclusive.......000.. ee $101,179.66 


6. Newel ‘irom Dine 14... sce se eee. 3,097.77 


7. Net profit for year, as shown by books, before any 
adjustments are made therein (Line 5 minus 


idee GO). «.......0:.....0n re a $104,277.43 

8. Surplus and undivided profits as shown by bal- 
ance sheet at close of preceding taxable year........ 68,596.75 
* * * * —— 
40. Total of Lanes 7 to 9, imelusiwe:......................0...2 $172,874.18 
= *¢ & & ee 


12. Surplus and undivided profits as shown by balance 
sheet at close of taxable year (Line 10 minus 
Ot a e $172,874.18 
13. Unallowable deductions: 
(1) Additions to reserve for bad debts which are 
not included in Item 20, page 1 of return.... 3,097.77 


MA. Total of Wine W............20..22.00 eect ee 
* *& & *X 
NET INCOME (OR DEFICIT) REPORTED IN RETURN 
FOR 19382 BEFORE DEDUCTING NET LOSS 
FOR PRIOR YEAR 


1. Enter amount of net income (or deficit) for 


1932 before deducting net loss for prior year................ $ 28,475.54 
29. Enter amount deducted in return for 1932 as 
wet Noes for QWiOI Year... eee este eee le 0.00 


KIND OF BUSINESS 
3. State the main business engaged in, also whether acting as 
principal or as agent on commission; state if inactive or in 
liquidation: Designing and constructing motion picture sets of 
common building materials. Providing labor, space, services, fa- 
cilities and equipment for production of motion pictures. 
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Check the proper block below to indicate the general indus- 
trial division in which the corporation’s main income-producing 
business falls: 

Manufacturing— [x] Other manufacturing. 

x 

[x] Service—professional, business, amusement, and domes- 

tic, including hotels, restaurants, laundries, etc. 


AFFILIATIONS WITH OTHER CORPORATIONS 
See Instruction 42 
4. Is this a consolidated return of two or more corpora- 
tions? No. 
}). Was the income of this corporation included in a con- 
solidated return for the prior year? No. 


PREDECESSOR BUSINESS 

6. Did the corporation file a return under the same name for 
the preceding taxable year? Yes. Was the corporation in any 
way an outgrowth, result, continuation, or reorganization of a 
business or businesses in existence during this or any prior year 
since December 31, 1917? Yes. If answer is ‘‘yes,’’ give name 
and address of each predecessor business, and the date of the 
change in entity: Pickford-Fairbanks Studios Co., November 22, 
1926; United Artists Studio Corp., February 16, 1931. 


BASIS OF RETURN 
7. Is this return made on the basis of actual receipts and dis- 
bursements? Yes. 


VALUATION OF INVENTORIES 
8. State whether the inventories at the beginning and end 
of the taxable year were valued at cost, or cost or market, which- 
ever is lower. If other basis was used, describe fully, state why 
used and the date inventory was last reconciled with stock: Cost 
or market, whichever is lower. 


LIST OF ATTACHED SCHEDULES 
9. Enter below a list of all schedules accompanying this re- 
turn, giving for each a brief title and the schedule number. The 
name and address of the corporation should be placed on each 
separate schedule accompanying the return. 
Schedule ‘‘ A’’—Miscellaneous Costs 
Schedule ‘‘D’’—Repairs and Maintenance 
Schedule ‘‘G’’—Bad Debts 
Schedule ‘‘I’’—Depreciation 
Schedule ‘‘X’’—Operating Expenses 
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Page 4 of Return 
SCHEDULE A (See Instructions 2 and 5) 


See separate schedule 
* &¢ & 


SCHEDULE C—COMPENSATION OF OFFICERS 
(See Instruction 14) 


1. Name of Officer: A. M. Brentinger. 2. Official Title: Vice 
President. 3. Time Devoted to Business: 34. 6. Amount of Com- 
pensation (Enter as Item 14) : $13,900.00. 


SCHEDULE D—Cost of Repairs (See Instruction 16) 
See separate schedule 


SCHEDULE E—Taxes Paid (See Instruction 18) 


2. Amount 

1. Items (Enter as Item 18) 
Los Angeles—City and County.....0.00.0.000. cece eee $ 23,093.72 
State of California—Franchise.................00.0..----cccccece-ee- 25.00 
State of California—Auto Licenses..........00000...22....e eee 203.00 
Pedeval Bamk Clteck Tax.................ccc.-...----.--cgssceeoee-o0--- 336.28 
Kederal Capiitel Stoek Tax.................0....0.cceccccsccseeeeeceee 967.10 
ae $ 24,625.10 


SCHEDULE G—Bad Debts (See Instruction 20) 


See separate schedule 
* kK & * 
SCHEDULE I—Explanation of Deduction for Depreciation 
(See Instruction 22) 


See separate schedule 


The Assistant Treasurer being absent from the City, Mr. R. 
P. Fairbanks, who is President, has signed as President and also 
for the Assistant Treasurer. The office of Treasurer is vacant at 
the present time. 


AFFIDAVIT 
I, the undersigned, president of the corporation for which 
this return is made, being duly sworn, depose and say that this 
return, including the accompanying schedules and statements, 
has been examined by me and is, to the best of my knowledge and 
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belief, a true and complete return, made in good faith, for the 
taxable year stated, pursuant to the Revenue Act of 1932 and the 
Regulations issued thereunder. 


(Corporate Seal) 


/s/ R. P. FAIRBANKS, 
President. 


/s/ R. P. FAIRBANKS, 
For the Asst. Treasurer. 


Sworn to and subscribed before me this 12th day of Septem- 
ber, 1933. 


(Seal) /s/ MAYBELLE STREETER, 
(Signature of officer administering oath) 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
4, 1946. [206] 


RESPONDENT’S EXHIBIT E 


Douglas Fairbanks (Company) 


Balances at Dates Indicated Owing to United 
Artists Studio Corp. 


ee) OC CS (N. P.) $1,008.38 
ee Lr 3,029.91 
De DO: a 4,202.90 
De Samy, Wee... ww ee cee ee 4,400.27 
hee SS 108.24 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
7. 1946. 
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RESPONDENT’S EXHIBIT F 
Mary Pickford (Company) 


Balances at Dates Indicated Owing to United 
Artists Studio Corp. 


A. Jan. 7, 1931 


Title of Account 
ee oe eS $ 108.29 
a en 1,327.88 
Totai—Jan. 7, U9BL...... 2... wee. 1,436.17 
i dim. 0G, WOSE occ... cee eee Otl.ot 
R. Wee. SL, Oe ioc sd pc om Oe eee 40,471.00 
m. 30. My WORE... cess... ey 13,648.35 
cE. Get. 7, 1 bee See ee 155.73 


{ Endorsed]: T.C.U.S. Admitted in evidence Nov. 
7, 1946. | 


BOOS 
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RESPONDENT’S EXHIBIT G 


Samuel Goldwyn Inc., Ltd. 


Balances at Dates Indicated Owing to United 


Artists Studio Corp. 


Jan. 7, 1931 
Title of Account 
Wie Wrodi@al ........... 0000’ $ 1,766.37 
MOOIMOO eee ce. 114.47 
One Heavenly Night ............ 466.50 
DR Se trionenne: 600k See eas 3,056.96 
Total—Jan. 7, 1931............. $ 5,404.30 
Bie), Wy, WOR. kc cee chase $ 94,088.69 
(ge 2 83,625.66 
Ue gg | re 103,844.53 
DERG. ge. AIL! 2:3 as 53,802.23 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 


7, 1946. 


196 


A. 


AO m 


Commissioner of Internal Revenue 


RESPONDENT’S EXHIBIT H 


Feature Productions Ine. 


Balance at Dates Indicated Owing to United 


Artists Studio Corp. 


Jan. 7, 1931 
Title of Account 
| A MP ooo. $ 6,118.21 
Riki ....... 05. ogee 3,019.86 
Innivie GP .....40..00e5 eee 120.79 
Reaching for the Moon.......... 19,459.31 
Abraham Lincoln .............. 26.29 
Madame Du Barry ............. 102.65 
The Bat Whispers ....4:....... 1,483.70 
Jn@rpereet ... ww es 7,054.91 
Oome@ir .....05.. de) Be eee 93.85 
Tetal—dan. 7, 1981............4.. $ 40,039.57 
dati. PEe IG oo ee ee ee $129,792.36 
Wwe. ale AOGS ...).-cs- se ae 237,456.46 
Ja, Fee... ......2. ee ee 238,064.04 
Idec, 00, SUR... ee 49.14 


[Endorsed]: T.C.U.S. Admitted in evidence Nov. 
7, 1946. 
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In the United States Circuit Court of Appeals 
For the Ninth Circuit 


T. C. Docket No. 8770 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 


VS. 


SAMUEL GOLDWYN, 
Respondent on Review. 


PETITION FOR REVIEW 


‘he Comiissioner of Internal Revenue, holding 
office by virtue of the laws of the United States, 
hereby petitions the United States Circuit Court 
of Appeals for the Ninth Circuit to review the 
decision entered by the ax Court of the United 
States on November 17, 1947, ordering and decid- 
ing that there is no deficiency in income and victory 
tax for the calendar year 1943. This petition for 
review is filed pursuant to the provisions of Sec- 
tions 1141 and 1142 of the United States Internal 
Revenue Code. 


I. 
JURISDICTION 


Samuel Goldwyn, respondent on review, is an 
individual residing at 1200 Laurel Drive, Beverly 
Hills, California, and filed his United States in- 
dividual income tax return for the calendar year 
1942 and his United States individual income and 
victory tax return for the year 1943 with the Col- 
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lector of Internal Revenue for the Sixth District 
of California, located at Los Angeles, California, 
which collection district is within the jurisdiction 
of the United States Circuit Court of Appeals for 
the Ninth Circuit, wherein this review is sought. 


L., 
NATURE OF CONTROVERSY 


The question to be presented to this Court for 
review is: Did the declaration of a cash dividend 
on September 11, 1930, payable as of December 
15, 1930, followed only by the entry on books of 
the declaring corporation charging surplus and cre- 
diting dividends payable accounts, constitute a 
‘‘distribution’’ within the meaning of Section 115 
(a) of the Internal Revenue Code so as to reduce 
earnings and profits in the fiscal year ended June 
30, 1931 (as contended by taxpayer and held by 
the Tax Court); or did the distribution and reduc- 
tion occur in May 19383, when the dividend was 
credited to the respective shareholders’ indebted- 
ness to the corporation (as contended by the Com- 
missioner) whereby, if the former, a distribution 
made in 1942 to the taxpayer, sole shareholder, 
is taxable only to the extent of $104,610.56 and, 
if the latter, to the extent of $239,059.58 ? 

In deciding the above question adversely to the 
Government, five judges dissented, and Judge Dis- 
ney wrote a dissenting opinion, which the Com- 
mnissioner contends is im accord with the revenue 
laws and judicial opinion. The holding of the ma- 
jority that, although the word ‘‘distribution”’ of a 
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dividend means payment in determining the time 
of taxability of the dividend to the shareholder, 
the word ‘‘distribution’’ means declaration and not 
payment in determining the source of the distribu- 
tion to the shareholder presents an anomalous situ- 
ation and is an unjustified limitation of the prin- 
ciples established in Mason v. Routzahn (1927) 275 
U.S. 175. It is therefore submitted that ‘‘distribu- 
tion’’ means a [220] ‘‘division or proportionment 
Among several or many’’ and until earnings and 
profits of a corporation are actually distributed 
they remain as such available for future distribu- 
tions and that the entries made on the corporation’s 
books charging surplus and crediting dividends 
payable account did not per se make the declared 
dividends available to the shareholders and ac- 
cordingly does not constitute payment, actually or 
constructively within the meaning of the Statute. 


dale. 
ASSIGNMENT OF ERRORS 


The errors committed by the Tax Court, which 
are relied upon by the Commissioner as the basis 
of this petition for review, are as follows: 

That the Tax Court of the United States erred: 

1. In holding and deciding that the corporation’s 
surplus was reduced in the amount of $203,091.00 
in the fiscal year 1931 by virtue of the declaration 
of a dividend on September 11, 1930, payable De- 
cember 15, 1930. 

2. In holding and deciding, in the alternate, that 
the crediting and control, exercised by the share- 
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holders over the dividend in the fiseal year ended 
June 30, 1931, effected a distribution in the fiscal 
year 1931, and accordingly reduced surplus in the 
same year by the amount of $203,091.00. 

3. In holding and deciding that the shareholder 
had complete control from December 15, 1930 of 
the dividend declared September 11, 1930 and that 
the shareholders constructively received the divi- 
dend as of such date. [221] 

4. In holding and concluding that of the divi- 
dend of $800,000.00 received by the taxpayer in 
1942 (taxable in 1943) only $104,610.56 constituted 
a distribution of earnings and profits subject to 
tax. 

5. In failing to hold and decide that the date of 
payment or distribution to the shareholders fixed 
the year in which the surplus was decreased. 

6. In failing to hold and decide that the declared 
dividend was not paid or distributed until the fiscal 
year 1933 when the respective shareholders’ ac- 
counts were credited with their proportionate part. 

7. In failing to hold and decide that the share- 
holders did not have control actually or construe- 
tively of the dividend declared September 11, 1930 
until it was unqualifiedly credited to their respec- 
tive accounts in May 1938. 

8. In failing to hold and conclude that of the 
dividend of $800,000.00 received by the taxpayer in 
1942 (taxable in 1943) the sum of $239,059.58 con- 
stituted a distribution of earnings and profit sub- 
ject to tax. 

9. In that its opinion ane decision are contrary 


vs. Samuel Goldwyn 209 


to the law and the regulations and judicial decision 
and are not supported by the evidence of record. 

10. In ordering and deciding that there is no 
deficiency in income and victory tax for the ecalen- 
dar year 1943. 

11. In failing to order and decide that there is a 
deficiency [222] in income and victory tax for the 
calendar year 1943 in the amount of $117,688.82. 


Wherefore, the petitioner on review petitions 
that the decision of The Tax Court of the United 
States entered herein be reviewed by this Honor- 
able Court and appropriate action be taken to cor- 
rect the errors herein complained of. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue, Attorneys 
for Petitioner on Review. 


Of Counsel: 


CLAUDE R. MARSHALL, 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: T.C.U.S. Filed Feb. 4, 1948. [223] 
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NOTICE OF FILING PETITION 
FOR REVIEW 


To: Ferdinand Tannenbaum, Esq., Z. N. Diamond, 
Esq., 20 Exchange Place, New York, New York: 
You are hereby notified that the Commissioner of 
Internal Revenue did, on the 4th day of February, 
1948, file with the Clerk of The Tax Court of the 
United States, at Washington, D. C., a petition 
for review by the United States Circuit Court of 
Appeals for the Ninth Circuit of the decision of 
The Tax Court heretofore rendered in the above- 
entitled cause. A copy of the petition for review as 
filed is hereto attached and served upon you. 


Dated this 4th day of February, 1948. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue, Counsel 
for Petitioner on Review. 


(Acknowledgment of Service.) 


[Endorsed]: T.C.U.S. Filed Feb. 10, 1948. [224] 
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[Title of U. S. Court of Appeals and Cause. ] 


NOTICEH OF FILING PETITION 
FOR REVIEW 


To: Samuel Goldwyn, 1200 Laurel Drive, Beverly 
Hills, California: 


You are hereby notified that the Commissioner 
of Internal Revenue did, on the 4th day of Febru- 
ary, 1948, file with the Clerk of The Tax Court 
of the United States, at Washington, D. C., a peti- 
tion for review by the United States Circuit Court 
of Appeals for the Ninth Circuit of the decision 
of The ‘lax Court heretofore rendered in the above- 
entitled cause. A copy of the petition for review as 
filed is hereto attached and served upon you. 


Dated this 4th day of February, 1948. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue, Counsel 
for Petitioner on Review. 


(Acknowledgment of Service.) 


[Endorsed]: T.C.U.S. Filed Feb. 17, 1948. [225] 
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[Title of U. 8. Court of Appeals and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD, 
PROCEEDINGS AND EVIDENCE TO BE 
CONTAINED IN RECORD ON REVIEW. 


‘lo the Clerk of the Tax Court of the United 
States: 


You will please prepare, transmit and deliver 
to the Clerk of the United States Circuit Court 
of Appeals for the Ninth Circuit, copies duly certi- 
fied as correct of the following documents and rec- 
ords in the above-entitled proceedings, in connec- 
tion with the petition for review by said Cireuit 
Court of Appeals for the Ninth Circuit, heretofore 
filed by the Commissioner of Internal Revenue. 

1. Docket entries in this proceeding. 

2. Pleadings. 

(a) Petition, including annexed copy of defic- 

lency notice and statement attached hereto. 

(b) Answer. 

(c) Amended petition. 

(d) Answer to amended petition. 

3. Findings of Fact and Opinion. 

4. Decision. [226] 

5. Official Report of Proceedings before the Tax 
Court of the United States at New York, New 
York, November 4 to 7, 1946 containing 113 pages, 
including ‘‘contents’’ and covers. 

6. Stipulation of Facts with all exhibits attached 
(Joint Exhibit 1-A, 2-B, 3-C). 

7. Joint Exhibits 4-D, 5-E, 6-F; Petitioner’s Ex- 
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hibits 1, 2, 3, 4, and Respondent’s Exhibits A. B. 
C, D, K, F, G, H, I, J, K, L. 

8. Petition for review, including Statement of 
Points to be relied upon, together with proof of 
service of notice of filing petition and statement of 
points and of service of a copy of petition for re- 
view and statement of points. 

9. Orders of enlargement of time to file record 
on review. 

10. This designation. 


Said transcript to be prepared, certified and 
transmitted as required by law and the rules of 
the United States Circuit Court of Appeals for the 
Ninth Circuit. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue, Counsel 
for Petitioner on Review. 


Notice of filing Designation of contents of rec- 
ord, proceedings and evidence to be contained in 
record on review, together with a copy of such 
designation, mailed the taxpayer’s attorneys, Ferd- 
inand ‘Tannenbaum and Z. N. Diamond, Esquires, 
20 Exchange Place, New York, New York, on the 
23rd day of August, 1948. 


[Endorsed]: T.C.U.S. Filed Aug. 23. 1948. [227] 
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[Title of U. 8S. Court of Appeals and Cause. ] 


NOTICE OF FILING DESIGNATION OF CON- 
TENTS OF RECORD, PROCEEDINGS AND 
EVIDENCE TO BE CONTAINED IN REC- 
ORD ON REVIEW. 


‘To: Ferdinand Tannenbaum, Esq., Z. N. Diamond, 
Hsq., 20 Exchange Place, New York. New York: 


Please take notice that the Commissioner of In- 
ternal Revenue, petitioner on review in the above- 
entitled cause, has filed with the Clerk of the Tax 
Court of the United States on this date his Desig- 
nation of contents of record, proceedings and evi- 
dence to be contained in record on review herein, 
a copy of which designation of record is delivered 
to you herewith. 


Dated this 23rd day of August, 1948. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue, Counsel 
for Petitioner on Review. 


(Acknowledgment of Service.) 


[Endorsed]: T.C.U.S. Filed Aug. 30, 1948. [228] 
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The Tax Court of the United States 
Washington 


Docket No. 8770 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner, 


VS. 


SAMUEL GOLDWYN, 
Respondent. 


CERTIFICATE 


I, Victor S. Mersch, clerk of The Tax Court of 
the United States do hereby certify that the fore- 
going pages, 1 to 228, inclusive, contain and are a 
true copy of the transcript of record, papers, and 
proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or ap- 
peals) as above numbered and entitled. 


In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 9th day of September, 1948. 


(Seal) /s/ VICTORS. MERSCH, 
Clerk, The Tax Court of the United States. 
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In the United States Circuit Court of Appeals 
for the Ninth Cireuit 


T. C. Docket No. 8770 


COMMISSIONER OF INTERNAL REVENUE, 
Petitioner on Review, 
Vs. 


SAMUEL GOLDWYN, 
Respondent on Review. 


ORDER 


For Cause Shown, It Is Ordered that the time 
within which to complete, transmit and file the 
transcript of record on review in the above-entitled 
cause to this Court, be and the same is extended to 
and including May 4, 1948. 

And It Is Further Ordered that the Clerk of this 
Court transmit to the Clerk of The Tax Court of 
the United States a certified copy of this order. 


FRANCIS A. GARRECHT, 
U.S. Cireuit Judge. 


[Endorsed]: T.C.U.S. Filed Mar. 15, 1948. 


[Endorsed]: Filed Mar. 8, 1948. Paul P. O’Brien, 
Clerk. 
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ORDER 


For Cause Shown, It Is Ordered that the time 
within which to complete, transmit and file the 
transcript of record on review in the above-entitled 
cause to this Court, be and the same is extended to 
and including June 18, 1948. 


And It Is Further Ordered that the clerk of this 
Court transmit to the Clerk of The Tax Court of 
the United States a certified copy of this order. 


FRANCIS A. GARRECHT, 
U.S. Cireuit Judge. 


A true copy. Attest: 


(Seal) /s/ PAUL P. O’BRIEN, 
Clerk. 


[Endorsed]: Filed April 20, 1948. Paul P. 
O’Brien, Clerk. 


[Endorsed]: T.C.U.S. Filed April 26, 1948. 
[Title of U. S. Court of Appeals and Cause. | 
ORDER 


For Cause Shown, It Is Ordered that the time 
within which to complete, transmit and file the 
transcript of record on review in the above-entitled 
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cause to this Court, be and the same is extended to 
and including September 16, 1948. 

And It Is Further Ordered that the Clerk of this 
Court transmit to the Clerk of The Tax Court of 
the United States a certified copy of this order. 


FRANCIS A. GARRECHT, 
U.S. Cireuit Judge. 


A true copy. Attest: May 28, 1948. 


(Seal) /s/ PAUL P. O’BRIEN, 
Clerk. 


[Endorsed]: Filed May 28, 1948. Paul P. 
O’Brien, Clerk. 


[Endorsed]: T.C.U.S. Filed June 1, 1948. 


[Endorsed]: No. 12037. United States Court of 
Appeals for the Ninth Circuit. Commissioner of In- 
ternal Revenue, Petitioner, vs. Samuel Goldwyn, 
Respondent. Transcript of Record. Upon Petition 
to Review a Decision of The Tax Court of the 
United States. 


Filed September 14, 1948. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 12037 
COMMISSIONER OF INTERNAL REVENUE, 
Petitioner, 
V8. 
SAMUEL GOLDWYN, 
Respondent. 


NOTICE AS TO STATEMENT OF POINTS TO 
BE RELIED UPON AND AS TO PARTS OF 
RECORD TO BE PRINTED 


Pursuant to Rule 19 of the United States Court 
of Appeals for the Ninth Circuit, notice is hereby 
given by the Commissioner of Internal Revenue, 
petitioner on review herein, as follows: 

(1) As the statement of the points on which he 
intends to rely on the present review, the Commis- 
sioner hereby adopts the Statement of Points here- 
tofore filed and served and included within the 
transcript of Record filed in this Court in this 
cause; and (2) the Commissioner hereby designates 
for printing the entire transcript of record filed in 
this Court in this cause. 


Dated this 14th day of September, 1948. 
/s/ THERON LAMAR CAUDLE, 
Assistant Attorney General, Counsel for the Peti- 
tioner on Review. 
[Endorsed]: Filed September 17, 1948. Paul P. 
O’Brien, Clerk. 


